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Subject : Guidance on the Applicability of Direct
Acquisition to Customized Goods

Dear I

This refers to your request for guidance on the appropriate mode of procurement for

the project entitled "\

As represented, despite the Procuring Entity’s previous requests for quotation, no
quotation was received for the subject procurement. In view thereof, the Bids and
Awards Committee (BAC) is now contemplating changing the mode of procurement
from Small Value Procurement to Direct Acquisition. Accordingly, you seek
clarification on whether the subject procurement project, which involves customized
goods, may be undertaken through Direct Acquisition under Republic Act (RA) No.
12009 and its Implementing Rules and Regulations (IRR).

At the outset, it is noted that the Government Procurement Policy Board (GPPB) and
its Technical Support Office (TSO) render policy and non-policy opinions, respectively,
on issues pertaining to the interpretation and application of procurement laws, rules
and regulations. The GPPB-TSO does not possess quasi-judicial or investigatory
powers and, thus, has no jurisdiction to resolve actual cases or controversies involving
specific procurement activities. Neither the GPPB nor any other agency, authority, or
official may encroach upon or interfere with the exercise of the functions of the Head
of the Procuring Entity (HOPE) and the BAC, as these fall exclusively within their
authority and discretion under the law. Accordingly, we shall limit our reply to the
relevant rules and regulations pertinent to the concern raised.

Section 32.1 of the IRR of RA No. 12009 provides the Direct Acquisition may be used
for: (a) Common-Use Supplies and Equipment (CSE) that are not available in the
Procurement Service-Department of Budget and Management (PS-DBM);
(b) Non-CSE; and (c) services with Approved Budget for Contract (ABC) not exceeding
Two Hundred Thousand Pesos (P200,000.00), subject to the conditions and
requirements under the IRR.



In relation thereto, Section 32.3 of the IRR of RA No. 12009, provides that the HOPE
may authorize the End-User or Implementing Unit to directly purchase from a known
and reputable source with legal, technical, and financial capacity, based on any of
the following:!

(a) The Suppliers are registered with the PhilGEPS as verified from the PhilGEPS
website;

(b) The goods are available through electronic commerce platforms for delivery or
pick up at such date and time identified by the PE; and

(c) The goods are readily available off-the-shelf and can be picked up or delivered
immediately.

In all cases, the supplier must be able to issue BIR-compliant invoices or other
COA-acceptable proof of delivery and payment.

Notably, the availability of goods on an off-the-shelf basis is only one of the
circumstances identified under Section 32.3 of the IRR of RA No. 12009. Thus, “off-
the-shelf” availability is not, by itself, an across-the-board requirement for goods to
be procured through Direct Acquisition. Rather, Section 32.3 recognizes difference
circumstances under which goods may be directly procured, including from suppliers
registered with PhilGEPS or through electronic commerce platforms, subject to other
applicable requirements under the IRR.

Where the Procuring Entity relies on Section 32.3(c) of the IRR of RA No. 12009, the
fact that an otherwise commercially available item is subject to minor or customary
customization does not necessarily remove it from being considered “readily available
off-the-shelf.” The relevant consideration is whether the item remains essentially a
standard or commercially available product that the supplier ordinarily offers and can
readily provide, with the customization being merely incidental or ancillary to the
principal item being procured, rather than an item that must be specially designed,
fabricated, or manufactured based on the unique specifications of the Procuring
Entity. Thus, modifications such as the addition of markings, labels, logos, names,
colors, sizes, or other similar specifications would not necessarily prevent the item
from being considered “readily available off-the-shelf,” provided that the item
remains a standard or commercially available product and the modifications do not
require substantial alteration or the special design, fabrication, or manufacture of the
item specifically for the Procuring Entity.

Accordingly, the fact that the subject procurement involves minor modifications or
customization does not, by itself, preclude the use of Direct Acquisition. If the
Procuring Entity determines that the procurement falls within any of the categories
covered under Section 32.1, is within the applicable threshold, and may be directly
procured from a known and reputable source under the applicable circumstance

! Emphasis supplied



contemplated in Section 32.3, the Procuring Entity may resort to Direct Acquisition,
subject to compliance with the other applicable requirements under the IRR.

Ultimately, the determination of whether the particular procurement may be
undertaken through Direct Acquisition rests with the Procuring Entity, taking into
consideration the nature of the requirement, the applicable provisions of the IRR,
market availability, and other relevant circumstances. In doing so, the Procuring
Entity should ensure that the procurement mode and strategy is fit-for-purpose and
effectively addresses its identified procurement needs.

We hope to have sufficiently addressed your concern. Kindly note that the foregoing
reply is based on existing laws, rules, and regulations and other related issuances,
particular facts presented, and circumstances availing, and may not, therefore, be
applicable to a different set of facts and circumstances.

Very truly yours,
(sgd)

SOFIA C. YANTO-ABAD
Deputy Director General





