


 

 

Section 71.4.1(a) of the IRR of RA No. 12009 provides: 

“In contracts of Goods, the Procuring Entity may terminate for breach of 
contract when the Supplier fails to deliver or perform any or all of the 
Goods within the period(s) specified in the contract, or within any 
extension thereof granted by the Procuring Entity, pursuant to a request 
made by the supplier prior to the delay, and such failure amounts to at 
least ten percent (10%) of the contract price, consistent with the provision 
of this IRR on liquidated damages. The Procuring Entity may likewise 
impose appropriate sanctions therein.” 

The provision establishes two requirements for termination for breach under this 
specific ground: (1) the supplier failed to deliver or perform the goods within the 
original delivery period or the duly granted extension; and (2) the failure to deliver or 
perform amounts to at least ten percent (10%) of the contract price. 

Thus, the expiration of the original delivery period, including the expiration of an 
approved extension, does not by itself authorize termination under Section 71.4.1(a). 
The Procuring Entity must also determine whether the value of the goods that remain 
undelivered or unperformed amounts to at least ten percent (10%) of the contract 

price. 

The ten percent (10%) threshold under Section 71.4.1(a) should not be equated with 
the ten percent (10%) threshold for accumulated liquidated damages. These are 
distinct bases for termination. 

For Goods, Section 71.1.4 of the IRR separately provides for the imposition of 
liquidated damages for delay and states that when the total amount of liquidated 
damages reaches ten percent (10%) of the total contract price, the Procuring Entity 
may rescind the contract and impose the appropriate sanctions. Thus, the ten percent 
(10%) threshold under that provision pertains to accumulated liquidated damages, 
whereas the ten percent (10%) threshold under Section 71.4.1(a) pertains to 
the value of the undelivered or unperformed goods. 

This distinction is consistent with GPPB NPM No. 072-2016. While the opinion was 
issued under RA No. 9184, its discussion remains applicable insofar as it distinguishes 
the remedy arising from the accumulation of liquidated damages from termination 
based on other grounds for default or breach. The NPM specifically clarified that 
rescission resulting from liquidated damages reaching ten percent (10%) is not the 
only basis for terminating a procurement contract and that a Procuring Entity may 
terminate a contract for default under the applicable termination rules. 

The fact that NPM No. 072-2016 was issued under RA No. 9184 does not, by itself, 
render its interpretative principle inapplicable under RA No. 12009. NPMs are opinions 
issued by the GPPB-TSO on the interpretation and application of procurement rules 
based on the facts presented. Accordingly, a prior NPM may continue to be considered 



 

where the provision and principle addressed therein have been substantially retained 
under the NGPA and there is no subsequent law, IRR provision, GPPB issuance, or 
NPM that is inconsistent with such interpretation. In this case, the NGPA IRR expressly 
retains both the rules on liquidated damages and a separate provision on termination 

for breach. 

NPM No. 016-2018 may likewise be considered insofar as it explains the computation 
of liquidated damages based on the cost of the delayed or unperformed portion of the 
goods. However, it does not directly determine the meaning of the ten percent (10%) 
threshold under Section 71.4.1(a). The latter is governed primarily by the express 
language of the NGPA IRR. 

We hope to have provided sufficient guidance on the matter. Note that our reply is 
based solely on the facts and circumstances presented in your query. Therefore, the 
same may not be applicable given a different set of facts and circumstances, nor does 
it serve as the official position of the GPPB. 

Thank you. 
 
Very truly yours, 
 
 
(sgd) 
SOFIA C. YANTO-ABAD 
Deputy Director General for Legal and Research Division-B 




