
 
 

 

 

 

 

 
 
 

NPM No. 21-2026 
 
  
9 September 2026 
 
ATTY. CHRISTIAN LEL M. SAQUILABON  
Assistant Secretary, Executive Official having  
direct oversight of the Procurement Service 
Department of Health 
 
 

Subject : Proper Context of the Phrase “Exclusive Dealer 
or Manufacturer” in Section 31 (c) of Republic 
Act No. 12009, or the “New Government 
Procurement Act”  

 
Dear Assistant Secretary Saquilabon:  
 
We refer to your letter requesting clarification from the Government Procurement 
Policy Board-Technical Support Office (GPPB-TSO) requesting clarification on the term 
“exclusive dealer and manufacturer” as used in Section 31 (c) of Republic Act (RA) 
No. 12009, or the “New Government Procurement Act,” and its Implementing Rules 
and Regulations (IRR).  Particularly, the Department asked: 
 

a. What is the proper context of the phrase "exclusive dealer or manufacturer" 
under Section 31 (c) of RA No. 12009, and whether such exclusivity applies 
only to the domestic Philippine market; and 

 
b. Whether a Procuring Entity may resort to direct contracting arrangement with 

a sole pharmaceutical company in the domestic Philippine market, which has a 
valid Certificate of Product Registration (CPR) issued by the Food and Drug 
Authority (FDA). 

 
We likewise recognize the concern expressed by the Department that delays in the 
acquisition of critical health commodities may have serious consequences for the 
delivery of health services.  
 
At the outset, please be informed that the GPPB-TSO render policy and non-policy 
opinions, respectively, on issues pertaining to the interpretation and application of 
procurement laws, rules and regulations. The GPPB-TSO does not possess quasi-
judicial or investigatory powers and, thus, has no jurisdiction to resolve actual cases 
or controversies involving specific procurement activities. Neither the GPPB nor any 
other agency, authority, or official may encroach upon or interfere with the exercise 



 

of the functions of the Head of the Procuring Entity (HoPE) and the Bids and Awards 
Committee (BAC), as these fall exclusively within their authority and discretion under 
the law. Accordingly, we shall limit our reply to the relevant rules and regulations 
pertinent to the concern raised.  
 
Moreover, intervening developments after the letter inquiry may have already 
addressed or overtaken the concern raised. Nevertheless, the response is issued to 
clarify the applicable legal provisions and may serve as reference for the Procuring 
Entity, subject to particular facts and circumstances of the case. 
 
Competitive Bidding is no longer the default procurement mode under              
RA No. 12009 
 
One of the significant changes introduced by RA No. 12009 is the adoption of a more 
flexible and fit-for-purpose procurement framework. Under the NGPA, the Procuring 
Entity is not required to resort to Competitive Bidding merely because it is the 
traditional or generally utilized procurement mode.  Moreover, Competitive Bidding is 
not required to be undertaken as a prerequisite to resorting to another procurement 
mode where the circumstances of the procurement independently satisfy the 
conditions for such modes. 
 
Thus, where the conditions for Direct Contracting under Section 31 of RA No. 12009 
and its IRR are established, the Procuring Entity may resort to Direct Contracting 
without first undertaking Competitive Bidding. 

This does not, however, confer unrestricted discretion upon the Procuring Entity to 
select any procurement mode. The flexibility under the NGPA remains subject to the 
statutory and regulatory conditions governing each procurement mode. The 
determinative consideration, therefore, is whether the facts of the particular 
procurement satisfy the requirements of the procurement mode sought to be used. 
 
“Exclusive dealer or manufacturer” under Section 31(c)  

Section 31.1 of the IRR provides that Direct Contracting may be resorted to only in 

the instances expressly identified under the law.  One such instance, under Section 
31.2 (c), is when the Goods are sold by an exclusive dealer or manufacturer which 
does not have sub-dealers selling at lower prices and for which no suitable substitute 
can be obtained at more disadvantageous terms to the government. 
  
The provision should be read as a whole. The phrase “exclusive dealer or 
manufacturer” should not be understood simply to mean that, at the time of 
procurement, only one supplier is available or is known to the Procuring Entity. Rather, 
it contemplates a genuine situation of exclusivity in the supply of the required Goods, 
coupled with the absence of lower-priced sub-dealers and the absence of a suitable 
substitute that may be obtained at more advantageous terms to the Government. 
 



 

This is consistent with previous GPPB opinions issued under the predecessor 
procurement law which, although rendered under RA No. 9184, may be considered by 
analogy insofar as they are consistent with RA No. 12009 and its IRR. 
 
In Non-Policy Matter (NPM) No. 110-2014, the GPPB-TSO explained that the 
determinative factor in applying the corresponding Direct Contracting provision was: 

 
“not solely on the exclusive distributorship or proprietary nature of a particular 
product, but more importantly, the singularity of supplier or manufacturer that 
can deliver the requirement of the Procuring Entity.” 

 
The same opinion emphasized the need for an industry survey to determine whether 
other suppliers or distributors can provide the required product and whether the 
requirement is necessary and has no suitable substitute.  
 
Similarly, NPM No. 019-2008 clarified that exclusive dealership does not per se justify 
Direct Contracting. The Procuring Entity must study the supply market to confirm the 
exclusivity of the source and require appropriate documentation supporting the claim 
of exclusivity. Other GPPB opinions likewise emphasize that a representation or 
certificate of exclusive distributorship, standing alone, does not establish the 
conditions for Direct Contracting where other suppliers may offer products capable of 
satisfying the Procuring Entity’s legitimate requirements. 
 
Taking these considerations together, the phrase “exclusive dealer or manufacturer” 
contemplates a situation where, based on the legitimate and duly justified 
requirements of the Procuring Entity and the actual supply market, the required Goods 
can be obtained from only one dealer or manufacturer. In the case of an exclusive 
dealer, such exclusivity ordinarily arises from the manufacturer’s or other legitimate 
source’s grant of exclusive authority to distribute or sell the Goods within a defined 
scope. In the case of a manufacturer, exclusivity may arise from the fact that the 
required Goods can only be obtained from that manufacturer. 
 
In either case, exclusivity alone is not sufficient. The dealer or manufacturer must not 
have sub-dealers selling at lower prices, and no suitable substitute may be obtainable 
at more advantageous terms to the Government. Where these conditions are duly 
established and documented, the Procuring Entity may resort to Direct Contracting 
under Section 31.2(c) of the IRR. 

Geographic scope of “exclusive dealer or manufacturer” 

The law does not prescribe a particular geographical scope for the exclusivity 
contemplated under Section 31.2(c) of the IRR. Thus, exclusivity need not necessarily 
extend worldwide. Neither does it establish that exclusivity within the Philippine 
market is invariably sufficient. 
 
Accordingly, geographic scope should not be treated as an independent and 
determinative requirement. Rather, once the Procuring Entity has established, based 
on its legitimate and duly justified requirements, that a particular product is required, 



 

it should determine whether the claimed exclusivity means that the required Goods 
can, in fact, be obtained only from the identified dealer or manufacturer. In making 
such determination, the Procuring Entity should consider the nature of the Goods, 
applicable regulatory requirements, the terms and scope of the distributorship or other 
authorization, and the sources from which the Goods may lawfully and actually be 
obtained. 
 
Thus, where Company A is the exclusive distributor of the required Product A in the 
Philippines, the fact that other distributors may exist outside the Philippines does not, 
by itself, negate Company A’s exclusivity if such distributors are not authorized or 
otherwise able to supply Product A to the Procuring Entity. Conversely, if another 
manufacturer, dealer, distributor, or other lawful source is capable of supplying the 
required Product A directly to the Procuring Entity, the Procuring Entity must consider 
such source in determining whether Company A is truly the exclusive source 
contemplated under Section 31.2(c). 
 
In other words, it is not whether the identified dealer is exclusive worldwide or merely 
within the Philippines, but whether, for the particular procurement, the identified 
dealer or manufacturer is the only lawful and actual source of the required Goods. 
This determination must likewise be considered together with the other conditions 
under Section 31.2(c), including the absence of lower-priced sub-dealers and the 
determination that no suitable substitute can be obtained at more advantageous terms 
to the Government. 
 
This approach also avoids equating the domestic availability of a product with legal 
exclusivity. The relevant market should be determined based on the circumstances of 
the procurement rather than predetermined solely by geographic boundaries. 
 
Market Scoping and establishment of exclusivity 
 
Given the foregoing, Market Scoping assumes particular importance in determining 
the mode of procurement consistent with the fit-for-purpose approach.  The Procuring 
Entity, through its End-User Unit and the BAC, should conduct an appropriate survey 
of the industry and determine the available sources of supply, based on the approved 
technical specifications, to verify that only one supplier, distributor, or manufacturer 
can supply the goods to be procured.  
 
Accordingly, exclusivity should not be established solely from the prospective supplier's 
representation that it is an “exclusive distributor.” The Procuring Entity should 
independently verify the claim through appropriate documentation and market 
information. 

Depending on the circumstances, such documentation may include the manufacturer's 
certification or authorization, the relevant distributorship agreement or equivalent 
proof of appointment, the scope of exclusivity, applicable regulatory authorizations, 
and the results of the Procuring Entity's market assessment. 



 

The objective is to enable the Procuring Entity to demonstrate that the determination 
of exclusivity was based on an objective assessment of the market and the 
Government's actual requirement, rather than merely on an assertion by the 
prospective supplier. 

Additionally, a judicious and comprehensive Market Scoping shall equip the Procuring 
Entity with documentation it can use to justify use of Direct Contracting and 
demonstrate that there are no other suppliers who are able to meet the requirements 
of the Procuring Entity consistent with the requirements under Section 31 (c). 
  
Taking all these considerations together, the term “exclusive dealer or manufacturer” 
presupposes the existence of a single commercial entity holding the exclusive right to 
distribute or sell the required Goods.   The provision does not prescribe a particular 
geographic scope for such exclusivity.  What is material is that, based on the legitimate 
and duly justified requirements of the Procuring Entity, only one supplier is capable of 
supplying Goods that satisfy the same requirements, such that no competitive source 
is available for the procurement. This must be coupled with the absence of lower-
priced sub-dealers and the determination that no suitable substitute can be obtained 
at more advantageous terms to the Government. Where these conditions are duly 
established and documented, the Procuring Entity may resort to Direct Contracting 
under Section 31.2(c) of the IRR. 
 
Exclusivity should not be created through brand-specific specifications 
 
The foregoing is particularly important in relation to the preparation of technical 
specifications.  Under Section 11.1 of the IRR, specifications should be based on 
performance, functionality, product or service standards, and applicable industry 
standards or best practices.  Section 11.2 likewise provides that brand names shall not 
be used in specifications, except in limited circumstances, such as where reference to 
particular brand is necessary for technical compatibility, interoperability, servicing, 
maintenance, or preservation of a supplier’s warranty, subject to the required 
justification. 

Thus, the Procuring Entity should first identify its legitimate and duly justified 
technical, functional, clinical, regulatory, or programmatic requirements and formulate 
its specifications accordingly. It should not define its requirements around a particular 
brand merely because that brand has only one distributor and thereafter use the 
resulting lack of competition as the basis for Direct Contracting. 

In other words, the exclusivity contemplated under Section 31.2(c) must arise from 
the actual market and the legitimate requirements of the procurement; it should not 
be artificially created by the Procuring Entity’s specifications. 

This distinction is significant in determining whether a supplier is truly the exclusive 
source. If the Government’s legitimate requirement can be satisfied by more than one 
product or brand, the fact that only one company distributes a particular brand does 
not, by itself, make that company the exclusive dealer for purposes of Section 31.2(c). 
Conversely, if there are legitimate and duly justified reasons why a particular product 



 

is necessary and other products cannot suitably satisfy the requirement, the exclusivity 
of its dealer or manufacturer may become relevant, subject to compliance with all the 
other conditions for Direct Contracting. 

 
Application to medicines and vaccines with a single CPR holder 
 
The foregoing principles are particularly relevant to the procurement of medicines and 
vaccines.   
 
An FDA CPR is relevant because it establishes that the particular health product has 
obtained the regulatory authorization required for its lawful marketing or distribution, 
subject to the terms of the applicable FDA rules. However, the existence of a valid 
CPR should not, by itself, be equated with commercial exclusivity for purposes of 
Section 31.2(c).  
 
Thus, where only one company holds the CPR for a particular medicine or vaccine, the 
Procuring Entity must still determine whether that company is the only lawful and 
competent source capable of supplying the product required for the procurement. The 
mere fact that it is the sole CPR holder does not, by itself, establish that it is the 
exclusive dealer or manufacturer contemplated under Section 31.2(c). The Procuring 
Entity must likewise determine whether the other conditions for Direct Contracting 
under the provision are present. 
 
The analysis may be different where the CPR holder is also the manufacturer or the 
manufacturer’s duly authorized exclusive dealer or distributor for the relevant territory. 
In such case, the CPR, together with the manufacturer’s authorization or 
distributorship agreement and the results of Market Scoping, may collectively establish 
that the CPR holder is the only lawful and competent source capable of supplying the 
required product. The Procuring Entity must then determine whether the other 
conditions under Section 31.2(c) are likewise satisfied, particularly the absence of 
lower-priced sub-dealers and the determination that no suitable substitute can be 
obtained at more advantageous terms to the Government. 
 
Accordingly, a single CPR holder should not automatically be treated as an exclusive 
dealer or manufacturer for purposes of Direct Contracting. What is material is whether 
the CPR holder also has the requisite exclusive commercial status and, based on the 
legitimate and duly justified requirement of the Procuring Entity and the results of 
Market Scoping, satisfies the conditions for Direct Contracting under Section 31.2(c). 

Distinction between proprietary goods and exclusive distributorship 

The foregoing should also be distinguished from the other circumstances for Direct 
Contracting under Section 31.2 of the IRR, particularly Section 31.2 (a). 
 
Section 31.2 (a) concerns circumstances where the Goods are proprietary in nature 
and can only be obtained from the proprietary source, or where patents, trade secrets, 
or copyrights prohibit others from manufacturing the same item, subject to the 



 

applicable documentary requirements. Section 31.2 (c), on the other hand, specifically 
concerns Goods sold by an exclusive dealer or manufacturer, subject to the additional 
requirements therein. 
 
These provisions address different factual bases for Direct Contracting. For instance, 
where only the manufacturer can produce a particular medicine because it is protected 
by a patent or otherwise constitutes proprietary Goods that can only be obtained from 
that source, the Procuring Entity should examine the applicability of Section 31.2 (a).  
Where the manufacturer is capable of having the Goods distributed by dealers but has 
appointed one entity as its exclusive dealer or distributor, the relevant provision may 
instead be Section 31.2 (c), provided its requirements are satisfied.  
 
The distinction is material because the Procuring Entity should establish the specific 
factual circumstance that brings the procurement within the applicable ground for 
Direct Contracting, rather than treating the mere fact that only one supplier is available 
as sufficient to invoke either provision. 
 
At the same time, the grounds should not be viewed as mutually exclusive in the sense 
that a particular procurement could not involve characteristics contemplated under 
more than one provision.  What is important is that the Procuring Entity identify and 
adequately document the factual and legal basis for the specific ground on which 
Direct Contracting is being resorted to, and ensure compliance with all conditions 
applicable to that ground.  
 
Utility exclusivity is not necessarily analogous to pharmaceutical CPR 

The foregoing distinction is contrary to the Department’s assertion that the existence 
of a sole CPR holder is analogous to public utilities. 

In prior GPPB opinions concerning utilities, exclusivity may arise from a statutory or 
regulatory franchise or other government authorization granting a provider the 
exclusive right to operate within a defined territory. Such legal franchise or regulatory 
exclusivity may explain why only one provider can lawfully render the particular utility 
service in the relevant area. 

An FDA CPR serves a different regulatory function. It establishes the regulatory 
authorization of a particular health product; it does not, by itself, grant the CPR holder 
an exclusive franchise to supply that type of medicine or vaccine throughout a 
territory. Consequently, the existence of a sole CPR holder should not automatically 
be treated as equivalent to the territorial exclusivity arising from a public utility 
franchise. 

The PE must instead establish the actual legal and commercial circumstances 
surrounding the supply of the medicine or vaccine and determine whether those 
circumstances satisfy Section 31.2(c). 

 



 

Other procurement modalities for specialized health requirements 

It is likewise worth noting that the NGPA provides other procurement modalities that 
may be relevant depending on the circumstances of the health procurement. 

For instance, Section 35.6(d) of the IRR covers Negotiated Procurement for highly 
specialized life-saving medical or biotechnology equipment, devices, medicine, 
supplies, materials, tools, or consumables, as certified by the Department of Health. 
Section 35.12 likewise provides for procurement through United Nations agencies, 
international organizations, or international financial institutions in specified 
circumstances, including specialized products with limited suppliers such as vaccines 
and critical public health priorities determined or certified by the DOH. 

Limited Source Bidding under Section 28 may also be considered where the Goods are 
highly specialized or complex and are known to be obtainable only from a limited 
number of sources, subject to the conditions and requirements of that mode. 

These provisions underscore that the NGPA does not require the PE to resort to 
Competitive Bidding in every circumstance. Rather, the PE should determine which 
procurement mode is fit for purpose and, thereafter, demonstrate that the factual and 
legal conditions for the selected mode are satisfied. 

In sum, the term “exclusive dealer or manufacturer” under Section 31.2 (c ) should 
be understood in the context of the entire provision.  It refers to a genuine commercial 
exclusivity whereby, considering the PE’s legitimate and duly justified requirements 
and the actual supply market, the identified dealer or manufacturer is the singular 
source capable of supplying the required Goods, with no lower-priced sub-dealers and 
no suitable substitute obtainable at more advantageous terms to the government.  

Accordingly, Direct Contracting may be resorted to where the Market Scoping of the 
PE and supporting documents establish that (1) the requirement is legitimate and duly 
justified; (2) the identified supplier is the exclusive manufacturer or dealer capable of 
satisfying the requirement; (3) there are no lower-price sub-dealers; and (4) no 
suitable substitute can be obtained at more advantageous terms to the Government, 
together with compliance with the other applicable requirements of Section 31 of the 
IRR. 

Ultimately, whether a particular procurement satisfies these factual conditions is a 
matter that must be determined and documented by the concerned Procuring Entity 
through its End-User or Implementing Unit, BAC, and HoPE, as applicable.  To assure 
the legality of the procedure is properly established and documented, the Procuring 
Entity must conduct its Market Scoping activities diligently and judiciously, and observe 
all related requirements in RA No. 12009 and its IRR.  It is emphasized that the mere 
absence of Competitive Bidding, does not, by itself, render a procurement irregular 
under the NGPA where the Procuring Entity validly resorts to another procurement 
mode whose statutory conditions have  been independently established and properly 
documented.  



 

We hope to have sufficiently addressed your concern.  Kindly note that the foregoing 
reply is based on existing laws, rules, and regulations and other related issuances, 
particular facts presented, and circumstances availing, and may not, therefore, be 
applicable to a different set of facts and circumstances. 
 
Thank you. 
 
Very truly yours, 
    
 
(sgd) 
SOFIA C. YANTO-ABAD 
Deputy Director General for Legal and Research Division B 


