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oer I

This pertains to your query regarding the participation of Board Members as observers
during procurement activities. Specifically, the Board of Directors requests clarification on
whether its members may serve as observers during the proceedings of the Bids and
Awards Committee (BAC), in the interest of transparency, checks and balances, and
institutional oversight. You further seek guidance on lawful and appropriate mechanisms
that the Board may adopt to effectively exercise its governance and oversight functions
over procurement activities of the BAC.

At the outset, we clarify that the Government Procurement Policy Board (GPPB) and its
Technical Support Office (TSO) render policy and non-policy matter opinions,
respectively, on issues purely pertaining to the interpretation and application of
procurement laws, rules and regulations. We have no authority to dictate to the Procuring
Entity (PE) how to decide or resolve issues relative to its procurement
activities. Moreover, neither we, nor any other agency, authority, or official, except the
courts of competent jurisdiction, can encroach upon or interfere with the exercise of the
authority and discretion of the PE. In this regard, we limit our reply to relevant
procurement rules and regulations pertinent to the issues presented.

Section 43 of Republic Act (RA) No. 12009 exclusively enumerates the observers that can
participate in the bidding process, to wit:

“SECTION 43. Observers. — To enhance the transparency of the
process, the BAC shall, in all stages of the procurement process invite,
in addition to the representative of the COA, at least two (2) observers
to sit in its proceedings: one (1) from a duly recognized private group
in a sector or discipline relevant to the procurement at hand, and the
other from a civil society organization (CSO) or people's organization
(PO), as the case may be: Provided, That they do not have any direct
or indirect interest in the contract to be bid out. The private group or
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CSO or PO shall be duly registered with the SEC or the CDA, as the case
may be, and the observers therefrom shall meet the following
qualifications:

(a) Knowledge, experience or expertise in procurement or in the subject
matter of the contract bid;

(b) Absence of actual or potential conflict of interest in the contract to
be bid out; and

(c) Any other relevant criteria that may be determined by the GPPB
under the IRR:

xxx’

Verily, Section 43 of RA No. 12009 contemplates only three (3) groups of observers
meeting the relevant criteria under the said section, namely: (1) a representative from
the Commission on Audit (COA); (2) an observer from a duly recognized private group;
and (3) an observer from a CSO or PO. Crucially, the foregoing observers must not have
any direct or indirect interest in the contract to be bid out. Further, the private group,
CSO, or PO shall be duly registered with the Securities and Exchange Commission or the
Cooperative Development Authority, subject to certain qualifications. Section 43.1.1 of
the IRR of RA No. 12009 further clarifies what can be considered a duly recognized private
group in a sector or discipline relevant to the procurement at hand.

As such, an observer who is not from any of the groups mentioned above, or who has a
direct or indirect interest in the contract to be bid out despite being a member of such
groups, cannot qualify as an observer. This is consistent with the settled rule of statutory
construction that the express mention of one person, thing, or consequence implies the
exclusion of all others.

In this regard, the Supreme Court in Malinias v. Commission on Elections® ruled:

"The rule of expressio unius est exclusio alterius and its variations are
canons of restrictive interpretation. They are based on the rules of logic
and the natural workings of the human mind. They are predicated upon
one's own voluntary act and not upon that of others. They proceed from
the premise that the legislature would not have made specified
enumeration in a statute had the intention been not to restrict its
meaning and confine its terms to those expressly mentioned.”
(Emphasis supplied. Citations omitted)

Accordingly, members of the Board of Directors may not participate in BAC proceedings
in the capacity of observers under Section 43 of RA No. 12009 and its IRR. This
consideration becomes particularly significant where the Board constitutes or acts as the
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HoPE, since the HOPE exercises distinct authorities and responsibilities under the
procurement law. In such instances, the participation of the Board members as observers
may blur the distinction between the oversight functions of the HoPE and the operational
functions of the BAC.

Nonetheless, the foregoing should be construed as limiting the authority of the Board to
exercise its governance and oversight functions in accordance with applicable laws, rules
and reqgulations. In this regard, the Board may adopt appropriate oversight mechanisms,
such as requiring the submission of periodic procurement status reports, procurement
monitoring reports, and other procurement-related information; establishing internal
control, compliance, and risk management systems; conducting post-procurement
reviews; and exercising such approval and oversight authorities as may be expressly
vested upon the HoPE under applicable procurement laws, rules and regulations.

It bears emphasizing, however, the while the Board may exercise oversight over
procurement activities, such oversight should not unduly interfere with, influence or
supplant the BAC in the discharge of its functions and responsibilities under RA No. 12009
and its IRR.

We hope to have provided sufficient guidance on the matter. Note that our reply is based
solely on the facts and circumstances presented in your email and on the evaluation of
the GPPB-TSO personnel assigned to address the email queries of the day. Therefore,
the same may not be applicable given a different set of facts and circumstances, nor does
it serve as the official position of the GPPB.

Thank you.
Very truly yours,
(sgd.)

ATTY. SOFIA C. YANTO-ABAD
Officer-In-Charge, GPPB-TSO





