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Duly Constituted Bids and Awards Committee

veor I

This refers to your request for guidance on whether a Procuring Entity (PE), through its
Head of the Procuring Entity (HOPE), may delegate procurement functions to its
Procurement Department pending the establishment of its Bids and Awards Committee
(BAC), and on the authority of its Procurement Department to perform certain BAC
functions.!

It was represented that the PE engaged a Procurement Agent pursuant to Section 15 of
Republic Act (RA) No. 12009 and its Implementing Rules and Regulations (IRR). It was
likewise represented that the PE has not yet constituted its own BAC due to the pending
approval of its Organizational Structure and Staffing Pattern, although it has organized a
Procurement Department with personnel possessing procurement experience and
technical competence.?

In view thereof, and pursuant to Section 26.4 of the Implementing Rules and Regulations
(IRR) of RA No. 12009, the PE requested the BAC of the Procurement Agent to delegate
to the PE’s Procurement Department the conduct of certain modes of procurement. In
response, the Procurement Agent, conveyed that it does not have the authority to grant
such delegation, considering that its engagement is limited only to processing specific
procurement activities under the contract. It was further clarified that the delegation
contemplated under Section 26.4 is beyond the scope of the engagement as a
Procurement Agent, and that the determination of whether procurement activities under
specific modes may be undertaken rests inherently and in its sole discretion as the
Procuring Entity, subject to applicable laws, rules and regulations.

! DMS Reference No.: 2026-_AD-0005853-C-LR.
2 d

Management

GPPB-TSO Building, Commonwealth Avenue, ’ ’ 3
UP Diliman, Quezon City, Philippines, 1121 @ gppb@gppb.gov.ph Q Sren | Sk
TUVRheinland _ ol

G (+632) 5322 - 6BAC (6222) www.gppb.gov.ph

WA tuv.com
1D 5000030523



Hence, the following questions are raised:

1. Whether the HOPE may delegate the conduct of specific procurement activities to
its Procurement Department and/or end-user notwithstanding the language used
in Section 26.4 of the IRR of RA No. 12009;

2. In the absence of a duly constituted BAC, whether the HoPE, particularly its
President and Chief Executive Officer, may validly delegate to its Procurement
Department the performance of the following functions, pending establishment of
the Bids and Awards Committee:

a. Recommend to the HoPE the use of any of the modes of procurement as
provided in Rule IV of the IRR;

b. Conduct modes of procurement allowed to be delegated under Section 26.4
of the IRR, including authority to recommend award of contract to the HoPE
for his/her approval;

¢. Recommend the imposition of sanctions in accordance with Rule XXI of the
IRR;

d. Prepare procurement monitoring reports that shall be approved and
submitted by the Procuring Entity, as approved by the HoPE, to the GPPB
on semestral basis;

e. Prepare and recommend the draft Annual Procurement Plan for approval of
the HoPE; and

f. Other administrative tasks necessary to comply with the requirements
under RA No. 12009 and its IRR.

At the outset, may we clarify that the Government Procurement Policy Board (GPPB) and
its Technical Support Office (TSO) do not possess the quasi-judicial authority to rule on
actual controversies arising from the conduct of procurement proceedings, as they are
not vested with quasi-judicial functions under the law. Save for courts of competent
jurisdiction and/or quasi-judicial bodies, the GPPB and its TSO cannot encroach upon or
interfere with the Procuring Entity’s exercise of authority and discretion in its procurement
activities. The GPPB and its TSO render policy and non-policy matter opinions,
respectively, on issues purely pertaining to the interpretation and application of
procurement laws, rules and regulations.

Without prejudice to the authority and discretion of the HOPE under RA No. 12009 and
its IRR, it bears stressing that the power to delegate necessarily presupposes the
possession of the power sought to be delegated. Accordingly, it is necessary to determine
whether the functions identified in your letter are vested in the HOPE or are specifically
assigned by law and the IRR to a duly constituted BAC.

Page 2 of 5



Section 5(n) of RA No. 12009° recognizes the authority of the Head of the Agency to
delegate functions vested in the HoPE. Such authority to delegate, however, extends only
to functions belonging to the HOPE and does not authorize the delegation of functions
that RA No. 12009 and its IRR specifically assign to a duly constituted BAC or any other
body.

With respect to the conduct of procurement activities for certain modes of procurement,
Section 26.4 of the IRR of RA No. 12009* expressly provides that except for Competitive
Bidding, Limited Source Bidding, Competitive Dialogue, and Unsolicited Offer with Bid
Matching, the BAC may delegate the conduct of procurement activities for the other
modes of procurement to the End-User or Implementing Unit, or the Procurement Unit
of the Procuring Entity (PE). The authority to delegate under this provision is vested in
the BAC. Consequently, the HOPE may not delegate such procurement activities to its
Procurement Department and/or End-User in lieu of a duly constituted BAC.

Applying the foregoing principles to the functions identified in your request, we provide
the following guidance:

a. The authority to recommend to the HoPE the use of the appropriate mode of
procurement remains vested in the BAC pursuant to Section 42.1(a) of the IRR of
RA No. 12009° and, therefore, may not be delegated by the HoPE to the
Procurement Department.

b. Section 26.4 of the IRR of RA No. 12009° vests in the BAC the authority to delegate
the conduct of procurement activities for modes of procurement other than
Competitive Bidding, Limited Source Bidding, Competitive Dialogue, and
Unsolicited Offer with Bid Matching, while Section 42.1(i) of the IRR of RA No.
120097 provides that the BAC shall recommend the award of contracts to the HoPE
or the duly authorized representative. Accordingly, these functions remain vested
in the BAC and may likewise not be delegated by the HOPE to the Procurement
Department.

3 Head of the Procuring Entity refers to: (1) the head of the agency or the duly authorized official, for NGAs; (2) the governing
board or its duly authorized official for GOCCs, SUCs, and GFIs; or (3) the local chief executive, for LGUs: Provided, That in a
department, bureau, office, or agency where the procurement is decentralized, the Head of each decentralized unit shall be considered
as the HoPE subject to the limitations and authority delegated by the head of the department, bureau, office or agency. (Emphasis
supplied)

* Except for Competitive Bidding, Limited Source Bidding, Competitive Dialogue, and Unsolicited Offer with Bid Matching, the BAC
may delegate the conduct of procurement activities for the other modes of procurement to the End-User or Implementing Unit, or
the Procurement Unit of the Procuring Entity.

5 The BAC shall have the following functions:

a) Recommend to the HoPE the use of any of the modes of procurement as provided in Rule 1V of this IRR;

X X X X

b Supra note 4.

7 The BAC shall have the following functions: x x x

i} Recommend award of contracts to the HoPE or the duly authorized representative; Provided, That in the event the HoPE shall
disapprove such recommendation, such disapproval shall be based only on valid, reasonable, and justifiable grounds to be expressed
in writing, copy furnished the BAC;

X X X X
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¢. The recommendation of the imposition of sanctions is likewise a BAC function
under Section 42.1(j) of the IRR of RA No. 120098 and, therefore, may not be
delegated by the HOPE to the Procurement Department. The HoPE’s authority
pertains only to approval or disapproval of such recommendation.

d. The preparation of the Procurement Monitoring Report is a function of the BAC
pursuant to Section 42.1(k) of the IRR of RA No. 12009.° While the Procurement
Department may provide technical and administrative assistance, the function
itself may be not delegated by the HoPE.

e. The preparation and consolidation of the APP is likewise under the BAC pursuant
to Section 7.9 of the IRR of RA No. 12009%° and, may not be delegated by the
HoPE. Nevertheless, the Procurement Department may assist in the preparation
and consolidation of the APP as part of its administrative support function.

f. In general, the HoPE may only delegate functions vested in him/her, subject to
applicable laws, rules, and regulations. The exercise of such authority, however,
necessarily presupposes that the function sought to be delegated belongs to the
HOPE. Accordingly, functions that RA No. 12009 and its IRR specifically vest in the
BAC or any other body may not be delegated by the HoPE.

Anent the interim measures or legally compliant arrangements that the PE may adopt,
we note that the PE has already engaged an entity as its Procurement Agent pursuant to
Section 15 of the IRR of RA No. 12009. Considering the PE’s representation that it
currently lacks sufficient qualified personnel to constitute its BAC, such arrangement is
consistent with Section 15.2(b) of the IRR, which allows a PE to engage a Procurement
Agent in such circumstances.

In this connection, and taking into account the volume and complexity of the
procurement activities that a PE may undertake, it may be likewise noted that the PE is
not precluded from engaging additional Procurement Agent/s to support the efficient and
timely implementation of its procurement requirements, subject to compliance with
Section 15 of the IRR of RA No. 12009 and other applicable laws, rules, and regulations.

It is further emphasized Section 15.2(g) of the IRR expressly provides that a Procurement
Agent shall not transfer, delegate, or assign, in whole or in part, the performance of its
obligations to any other entity. Accordingly, procurement activities undertaken by the
Procurement Agent, acting as the BAC, may not be further delegated to the PE's
Procurement Department.

8 The BAC shall have the following functions: x x x

j) Recommend the imposition of sanctions in accordance with Rule XXI of this IRR;

X X X X

® The BAC shall have the following functions: x x x

k) Prepare a procurement monitoring report that shall be approved and submitted by the HoPE to the GPPB on a semestral basis.
The contents and coverage of this report shall be in the form prescribed by the GPPB provided in this IRR;

X X X X

10 proposal for additional PPMPs or changes to the PPMPs may be undertaken as often as necessary.

The End-User or Implementing Units of the Procuring Entity shall be responsible for the preparation of the new or revised PPMPs,
while the BAC Secretariat shall incorporate the approved PPMPs into the APP, to be recommended by the BAC for approval of the
HoPE.
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Finally, kindly note that the foregoing reply is based on existing law, rules and regulations
and other related issuances, particular facts presented, and circumstances availing, and
may not, therefore, be applicable to a different set of facts and circumstances.
Thank you.
Very truly yours,

(sgd.)

ATTY. SOFIA C. YANTO-ABAD
Officer-in-Charge, GPPB-TSO
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