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Re - Clarification on Issues Encountered during

Procurement Activity

This pertains to your query regarding certain issues encountered during a procurement
activity.! In particular, the following questions were raised:

1. Whether it is correct to conclude that the determination of the winning bidder’s
eligibility may be on the holistic assessment of its legal, technical, and financial
capacity — such as possession of a valid license issued by the Philippine Contractors
Accreditation Board (PCAB), compliance with the Allowable Range of Contract Cost
(ARCC), and the submission of all required bidding documents — even in the
absence of, or non-compliance with, the Single Largest Completed Contract (SLCC)
requirements.

2. Whether the SLCC requirement under the Implementing Rules and Regulations
(IRR) is considered mandatory and indispensable, such that failure to comply
therewith renders a bidder ineligible notwithstanding compliance with other legal,
technical, and financial requirements.

3. Whether, under the IRR, contractors classified as “Small B” by the PCAB and who
do not have similar completed contract meeting the required SLCC may
nevertheless be allowed to participate in the bidding for infrastructure projects,
provided that the Approved Budget for the Contract (ABC) does not exceed fifty
percent (50%) of their ARCC.

4. Whether the issuance of the Notice of Award (NOA) by the Head of Procuring
Entity (HOPE) renders the decision final and beyond further review, and
consequently, whether any issue arising thereafter should be treated solely as a
matter of contract implementation rather than a procurement concern.
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5. Whether issues affecting the validity of the award, particularly those involving
alleged non-compliance with the mandatory eligibility requirements, may still be
considered procurement-related and subject to review, notwithstanding the
issuance of the NOA.

We respond below in seriatin:

1. Pursuant to Section 52.1 of Republic Act (RA) No. 12009 and its IRR, to ensure
that the prospective bidder is technically and financially capable to undertake the
procurement project, the Bids and Awards Committee (BAC) shall require the
submission of certain documents. One of the requirements for Goods and
Infrastructure Projects is a statement of the bidder's SLCC similar to the
procurement project, except under conditions provided for in Sections 52.4.1.3
and 52.4.2.4 of the IRR. Accordingly, a holistic assessment of the bidder’s capacity
cannot justify non-compliance with the SLCC requirement, unless the conditions
under Sections 52.4.1.3 or 52.4.2.4 of the IRR are met.

2. The SLCC is required to ensure that bidders possess the necessary experience and
capability to undertake a government project. As provided in Non-Policy Matter
(NPM) Opinion No. 143-2017, the SLCC as an eligibility criterion cannot be
dispensed with or compromised as this is one of the minimum requirements that
a prospective bidder has to satisfy to establish its track record and capacity to
perform contractual obligations. Therefore, failure to submit the SLCC is a ground
for disqualification of the submitted bid, despite the bidder’s compliance with other
legal, technical, and financial requirements.

3. With respect to contractors classified under the Small B category by the PCAB,
NPM Opinion No. 143-2017 also provides that bidders under the Small A and Small
B categories who do not have a previous completed contract similar to the project
shall be allowed to participate if the cost of such contract is not more than the
ARCC under their PCAB registration. The same is provided in Section 52.4.2.4 of
the IRR of RA No. 12009, which provides that contractors under Small A and Small
B categories without similar experience on the procurement project to be bid may
be allowed to bid if the cost of such contract is not more than the ARCC of their
registration based on the guidelines as prescribed by the PCAB.

4. As provided in NPM Opinion No. 086-2016, the receipt by the winning bidder of
the NOA is the initial step that leads to the execution of the contract and the
issuance of the Notice to Proceed. The effect of an unqualified acceptance of the
offer or proposal of the bidder is to perfect a contract, upon notice of the award
to the bidder. As held by the Supreme Court in Insular Life v. Asset Builders
Corporation, the written NOA, which constituted the acceptance of the proposal,
is a condition sine gua non to the perfection of the contract. Accordingly, a duly
communicated and received NOA brings about the perfection of contract through
the meeting of the minds of the offeror and offeree.



5. Issues involving non-compliance with mandatory eligibility requirements may still
be entertained as procurement-related concerns subject to appropriate review,
notwithstanding the prior issuance of the NOA, particularly when such issues bear
upon the validity of the award itself. As provided in Section 52.6 of the IRR of RA
No. 12009, the Procuring Entity can reassess a bidder’s qualifications at any stage
of the procurement process if there are reasonable grounds to believe that a
misrepresentation has been made by the said bidder or if there has been a change
in the bidder’s capability to undertake the project from the time it submitted its
eligibility requirements. If any false information or changes affecting eligibility are
found, the bidder shall be disqualified from obtaining an award or implementing
the contract, as the case may be, subject to the applicable rules under the IRR.

We hope to have provided sufficient guidance on the matter. Note that our reply is based
solely on the facts and circumstances presented in your email and on the evaluation of
the assigned GPPB-TSO personnel. Therefore, the same may not be applicable given a
different set of facts and circumstances, nor does it serve as the official position of the
GPPB.

Thank you.
Very truly yours,
(sgd.)

ATTY. SOFIA C. YANTO-ABAD
Officer-In-Charge, GPPB-TSO





