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-

This refers to your letter dated 27 August 2025 regarding the proposed installation by
Las Pifas General Hospital and Satellite Trauma Center (the Hospital) of an oxygen
generating plant under a lease-to-own or rent-to-own arrangement.?

As stated in the letter, due to budgetary constraints, the Hospital has no upfront capital
investment for such a project. As such, it is contemplating engaging in a lease-to-own or
rent-to-own scheme to acquire the said oxygen generating plant. In this regard, the
following queries were raised:

1. Whether the lease-to-own mechanism for the proposed installation of an oxygen
generating plant is covered under Republic Act (RA) No. 12009 or RA No. 9184;
and if not, what laws govern such arrangements;

2. If covered what would be the most appropriate mode of procurement that the
hospital may adopt for a lease-to-own mechanism; and

3. Considering operational reliability, track record, and cost efficiency of the
technology, what procurement mode would be most appropriate to ensure that
suppliers with poor performance records or no established track records are
effectively screened out.

At the outset, it is recognized that intervening developments after the letter inquiry may
have already addressed or overtaken the concern raised. Nevertheless, the response is
issued to clarify the applicable legal provisions and may serve as reference for the
Procuring Entity, subject to particular facts and circumstances of the case.
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We would like to clarify that the Government Procurement Policy Board (GPPB) and its
Technical Support Office (TSO) render policy and non-policy matter opinions,
respectively, on issues purely pertaining to the interpretation and application of
procurement laws, rules and regulations. We have no authority to dictate to the Procuring
Entity how to decide or resolve issues relative to their procurement activities. Moreover,
neither the GPPB-TSO nor any other agency, authority, or official, except courts of
competent jurisdiction, can encroach upon or interfere with the exercise of the authority
and discretion of the Procuring Entity. In this regard, we limit our reply to relevant
procurement rules and regulations pertinent to the issues presented.

On whether the lease-to-own mechanism for the
proposed installation of an oxygen generating plant is
covered under Republic Act (RA) No. 12009 or RA No.
9184, or the applicable law otherwise governing such
mechanism

GPPB-TSO Non-Policy Matter (NPM) Opinion No. 25-2014 provides that lease may cover
lease purchase or lease-to-own and similar variations. The same Opinion states that a
lease-to-own agreement is a variant of lease, which is covered by the term “procurement”
as defined under Section 5(aa) of the Implementing Rules and Regulations (IRR) of RA
No. 9184, now Section 5(z) of the IRR of RA No. 120009.

Relatively, GPPB-TSO NPM No. 003-2026 clarifies that in determining the legal nature of
a proposed arrangement, it is a settled principle in Philippine jurisprudence that a contract
denominated as a “Lease Agreement” with an option to purchase, in substance,
constitutes a conditional sale on installments when the intent of the parties and the
structure of the payment demonstrate that ownership will ultimately be transferred to the
lessee. As held in Filinvest Credit Corporation v. Court of Appeals,? the nomenclature used
by the parties does not determine the nature of the transaction. Rather, where the
“rentals” are structured in such a way that they effectively cover the purchase price of
the property and ownership is transferred to the lessee upon completion of the payments,
the agreement is, in legal contemplation, a sale on installments.

Based on the foregoing, the Procuring Entity must determine if ownership of the proposed
oxygen generating plant is intended to pass to the Hospital, or if the intention is only for
an option to buy the oxygen generating plant. Should the case be the former, this may
be characterized as an acquisition or purchase, rather than a lease.

In this regard, Section 80 of RA No. 12009 provides:

“Section 80. Lease Contracts. - The lease of movable properties shall also
be subject to government procurement using the most applicable mode of
procurement. Movable properties refer to those properties defined under
Article 416, 417, and 418 of the New Civil Code of the Philippines.”

2 Filinvest Credit Corp v. Court of Appeals, G.R. No. 82508, Sept. 29, 1989, 178 SCRA 188.



To address the concerns raised in view of the Hospital’s ongoing feasibility study, the
Procuring Entity must likewise determine whether the proposed oxygen generating plant
shall constitute movable or immovable property. If, upon evaluation, the project is
classified as a lease of movable property, it will fall under the scope of government
procurement rules pursuant to Section 803 of RA No. 12009 and its IRR.

On the most appropriate mode of procurement
to be adopted by the Procuring Entity

It may be emphasized that it is the Procuring Entity which has the sole authority and is
in the best position to determine the appropriate method of procurement for a specific
project based on its identified needs and requirements and the attendant circumstances.
Section 26.1 of the IRR of RA No. 12009 provides that the Procuring Entity shall adopt
any of the modes of procurement provided therein, consistent with the Fit-for-Purpose
procurement approach.

To assist Procuring Entities in choosing the appropriate mode of procurement consistent
with the principles of accountability, proportionality, and the Fit-for-Purpose approach,
the GPPB has approved GPPB Resolution No. 12- 2025 Approving the Procurement Mode
Selection Decision Tree Under Section 6 of Republic Act No. 12009. To assist you in
analyzing and choosing the appropriate mode of procurement for your procurement
activity, you may refer to the said GPPB Resolution/Decision Tree.

Lastly, we note that the operational reliability, track record, and cost efficiency of the
proposed oxygen generating plant are not contingent on any single mode of procurement.
As such, the Procuring Entity is enjoined to: (i) scrutinize the documented successful
completion or operation of similar-capacity hospital oxygen plants as part of the Single
Largest Completed Contract (SLCC) requirement under Section 52 of RA No. 12009 and
its IRR; (ii) assess the required Performance Security to secure the supplier’s obligation
under Section 68 of the said IRR; and (iii) conduct rigorous post-qualification under
Section 63 of the IRR to verify the bidder's legal, technical, and financial capacity.

We hope to have provided sufficient guidance on the matter. Note that our reply is based
solely on the facts and circumstances presented in your email and on the evaluation of
the assigned GPPB-TSO personnel. Therefore, the same may not be applicable given a
different set of facts and circumstances, nor does it serve as the official position of the
GPPB.

Thank you.
Very truly yours,
(sgd.)

ATTY. SOFIA C. YANTO-ABAD
Officer-In-Charge, GPPB-TSO
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