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Subject :  Request for Clarification and Guidance on the
Implementation of Particular Provisions of
Republic Act No. 12009 and its Implementing
Rules and Regulations

pear I

This refers to your request! for clarification and guidance from the Government
Procurement Policy Board — Technical Support Office (GPPB-TSO) regarding the
implementation of particular provisions of Republic Act (RA) No. 12009 or the New
Government Procurement Act, and its Implementing Rules and Regulations (IRR).

Your letter seeks clarification on whether the requirement to post the Performance
Security in accordance with Section 68 of the IRR, as mentioned in Section 66.5 (b),
uniformly applies to the following modalities: (1) Direct Contracting (Section 31),
(2) Negotiated Procurement (NP) — Two-Failed Biddings (Section 35.1), (3) NP — Take-
over of Contracts (Section 35.3), (4) NP — Scientific, Scholarly, or Artistic Work, Exclusive
Technology and Media Services (Section 35.6), (5) NP — Highly Technical Consultants
(Section 35.7), (6) NP — Lease of Real Property and Venue (Section 35.9), and (7) Direct
Sales (Section 36), or only to specific modes depending on the nature of procurement or
resulting contractual arrangements.

Additionally, your letter seeks guidance on implementation concerns relative to the
Performance Security in projects undertaken through Direct Contracting and NP — Lease
of Venue modalities, to wit:

1. Late submission of Performance Security by suppliers;

2. Limited awareness among suppliers regarding the new requirement; and

L pMS Reference No. 2026-_AD-0004637-C-LR

Management

GPPB-TSO Building, Commonwealth Avenue, ’ ) ’ 3
UP Diliman, Quezon City, Philippines, 1121 @ gppb@gppb.gov.ph Q S e | TR
TUVRheinland _ e

G (+632) 5322 - 6BAC (6222) www.gppb.gov.ph

WA tuv. com
1D 5000030523



3. Lack of procedural guidelines on the submission of Performance Security for Lease
of Venue projects, particularly in venues located outside Metro Manila, and lease
of venues for events conducted on one day only.

At the outset, we clarify that the GPPB and its TSO render policy and non-policy matter
opinions, respectively, on issues purely pertaining to the interpretation and application of
procurement laws, rules and regulations. We have no authority to dictate to the Procuring
Entity (PE) how to decide or resolve issues relative to its procurement activities. Neither
we nor any other agency, authority, or official, except the courts of competent
jurisdiction, can encroach upon or interfere with the exercise of the functions of the Head
of the Procuring Entity (HoPE) and the Bids and Awards Committee (BAC). In this regard,
this reply is limited to a discussion of relevant procurement rules and regulations
pertinent to the issues presented.

Procurement modalities requiring Performance
Security

Section 68.1 of the IRR of RA No. 12009 provides that it is incumbent upon the winning
bidder to post a performance security prior to the signing of the contract. This is to
guarantee the faithful performance by the winning bidder of its obligations under the
contract in accordance with the Bidding Documents.

In this regard, Section 27.1 of the IRR of RA 12009 provides that competitive bidding
shall be subject to the provisions of Rules VI to XI of this IRR. Hence, Section 27.1 clarifies
that Rule X, Section 66.5 of the IRR of RA 12009 (requiring the posting of a Performance
Security) generally covers competitive bidding modalities. This is further confirmed in
Rule VIII, Section 56.12 of the IRR of RA No. 12009, which states that the Performance
Security as required in Section 68 of the IRR shall be required in cases of competitive
bidding, competitive dialogue, unsolicited offer with bid matching, and limited source
bidding. Additionally, there are exceptional cases under the IRR of RA 12009 wherein
Performance Security is also required, such as in cases of Renewal of Regular and
Recurring Services as stated in Section 18.3.3, as well as NP — Defense Cooperation
Agreements and Inventory-Based Items under Section 35.8.1.

Performance Security for other modes of
procurement

As regards the requirement of a Performance Security for the seven abovementioned
modes of procurement, we note that the procurement framework is still in the process of
transitioning from RA No. 9184 to RA No. 12009. As such, guidelines have yet to be issued
on whether a Performance Security will be required for the said modes of procurement
under the IRR of RA 12009.

Pending the issuance of such guidelines, the GPPB issued GPPB Circular No. 01-2025
dated 18 September 2025, to address the gaps during this transitory period. Item 5.2.1
of this Circular provides that PEs shall continue to use the guidelines and forms issued

2¢56.1. All bids in modes of procurement that are competitive in nature, particularly competitive bidding, competitive dialogue, unsolicited offer
with bid matching, and limited source bidding shall be accompanied by a bid security, payable to the Procuring Entity concerned as a guarantee
that the successful bidder shall, within ten (10) calendar days from receipt of the Notice of Award, enter into contract with the Procuring Entity
and furnish the performance security required in Section 68 of this IRR, except when Section 66.1 of this IRR allows a longer period. Failure to
enclose the required bid security in the form and amount prescribed herein shall automatically disqualify the bid concerned.”



under RA No. 9184 and its IRR until the necessary guidelines, forms and requirements
under the relevant provisions of RA No. 12009 and its IRR have been issued by the GPPB.

Such being the case, the reference table on Alternative Modalities requiring Performance
Security as found in the General Guidelines, Title IV, M (Bid, Performance and Warranty
Securities), of Annex “H” of the IRR of RA 9184 may still be applied.

Under the said Guidelines, bid security may be dispensed with. However, performance
and/or warranty securities are required for the following alternative methods of
procurement, in accordance with Sections 39 and 62 of the IRR of RA No. 9184, to wit:

Alternative Method of | Performance Security Warranty Security
Procurement (PS) (WS)
Direct Contracting X v
Repeat Order X v
Two-Failed Biddings v v

In no case shall WS be required in
the procurement of Consulting
Services.

Emergency Cases

Procuring Entity may
require PS depending on

Procuring Entity may require WS
depending on the nature of the

the nature of the
procurement project.
However, for

Infrastructure Projects,
PS is required.

the nature of the procurement project.
procurement project. In no case shall WS be required in
However, for | the
Infrastructure Projects, procurement  of  Consulting
PS is required. Services.
Take-over of Contracts v v
Adjacent/Contiguous v For Infrastructure
Projects, WS is required.
Small Value Procuring Entity may Procuring Entity may require WS
Procurement require PS depending on depending on the nature of the

procurement project.

In no case shall WS be required
in the procurement of Consulting
Services.

Direct Retail Purchase
of POL, Airline Tickets,
and Online
Subscriptions (n)

X

WS is required if the terms and
conditions or similar agreements
do not provide corrective actions
to be undertaken by the supplier
or service provider on any noted
defects in the procured item, as
determined by the procuring

entity.(n)

You may refer to the foregoing in determining the Alternative Modes of Procurement
requiring Performance Security. As for Direct Sales, which is a new modality found under
Section 36 of the IRR of RA 12009, there is no provision therein requiring the bidder to
post Performance Security.



Issues with Performance Security in projects
undertaken through the Direct Contracting and
Negotiated Procurement — Lease of Venue modalities

As regards issues concerning Performance Security in projects undertaken through the
Direct Contracting and NP — Lease of Venue modalities, we note that as provided above,
the posting of a Performance Security is not required for Direct Contracting. In the same
vein, NP — Lease of Real Property and Venue is not listed among those Alternative
Modalities requiring the posting of a Performance Security. For this reason, there are no
procedural guidelines on the submission of Performance Security for these two modalities.
Further, since a Performance Security is not required, there is no corresponding provision
under the procurement law to penalize suppliers for late submission of Performance
Security under these modes.

Nonetheless, while the governing rules on the lease of real property and venue do not
require the posting of a performance security, the PE is not precluded from incorporating
appropriate contractual safeguards to protect its interests subject to mutual agreement
by the parties concerned, consistent with applicable provisions on leases and obligations
under the Civil Code of the Philippines.

On limited awareness among suppliers and lack of
procedural guidelines on the submission of
Performance Security for Lease of Venue projects,
particularly in venues located outside Metro Manila, and
lease of venues conducted on one day only

As regards these issues, we again refer to the above comment that a Performance
Security is not required for NP — Lease of Venue, as shown in the reference table on
Alternative Modalities requiring Performance Security provided in Annex “H” of the IRR
of RA 9184.

For guidance as to the guidelines to be followed pending the issuance of new guidelines
under the IRR of RA 12009, suppliers may be referred to GPPB Resolution No. 05-2025 -
"Approving the Circular Providing Policy Guidance on Section 113 (Transitory Provision)
in_relation to Section 115 (Repealing Clause) of Republic Act No 12009 and its
Implementing Rules and Regulations”. Attached to the said GPPB Resolution is GPPB
Circular No. 01-2025 dated 18 September 2025 mentioned above.

Lastly, kindly note that the foregoing reply is based on existing law, rules and regulations
and other related issuances, particular facts presented, and circumstances availing, and
may thus not be applicable to a different set of facts and circumstances.

Very truly yours,
(sgd.)

ATTY. SOFIA C. YANTO-ABAD
Officer-in-Charge, GPPB-TSO





