TECHNICAL SUPPORT OFFICE

Unit 2506 Raffles Corporate Center
Gavernment Procurement Policy Beard F. Ortigas Jr. Road, Ortigas Center

Pasig City, Philippines 1605

INPM No. 64-2009|

14 December 2009

ATTY. FRANKLIN C. SUNGA
Undersecretary

Chairperson, Bids and Awards Committee |
DEPARTMENT OF EDUCATION

Depkd Complex, Meralco Ave., Pasig City

Re:  Procurement of Fortified Instant Noodles

Dear Usec. Sunga:

We réspond to your letter, with attachments, dated 03 December 2009, which
we received on 04 December 2009, seeking our opinion on the interpretation and
application of certain provisions of Republic Act No. 9184 (R.A. 9184) and its
Implementing Rules and Regulations (IRR) relative to the bidding conducted by the

Department of Education (DepEd) for the procurement of “fortified instant noodles”
(hereinafter the “Project.™).

Based on your representations and the documents submitted, the DepEd
conducted the bidding for the Project on 27 February 2009 and soon thereafter, it was
reported in the media that the noodles were overpriced, did not contain eggs and other
specifically required nutritional contents, and there were irregularities in the bidding
process. It was then subjected to Senate inquiry under the Education Committee
chaired by Sen. Mar Roxas. In the meantime, or on 7 April 2009, the Notice of Award
was issued to the winning bidder (i.e. Jeverps) and the contract was subsequently
signed by said bidder on 24 April 2009. However, in a memorandum dated 26 May
2009, DepEd Sec. Jesli A. Lapuz decided to exercise his right under Section 41 to
cancel and not execute or proceed with the contract. Jeverps then filed a Motion for
Reconsideration (MR) of said decision in a letter dated 03 June 2009. A Committee
Review on the Food for School Program (FSP) Procurement of Fortified Instant
Noodles with Fresh Eggs and Malunggay was also undertaken.

It is further represented that the DepEd initially sought the opinion of the
Department of Justice {(DOJ) for resolution of the issues raised by Jeverps in its MR.
However, the DOJ, on two occasions, has maintained its position that the proper
authority to interpret the questioned provisions of R.A. 9184 is the Government
Procurement Policy Board (GPPB). Hence, this request for opinion by DepEd.
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At the outset, we would like to inform you that the GPPB is primarily an
administrative body imbued with quasi-legislative or rule-making power' to
determine policy directions in the area of public procurement. It has no jurisdiction to
rule on specific issues raised by government agencies with regard to their
procurement processes and activities considering that it has no quasi-judicial’
functions under R.A. 9184 and its IRR. As such, it is not in a position to fully
understand and be held accountable for an agency’s procurement decisions.

Corrollarily, therefore, the GPPB cannot dictate to the Bids and Awards
Committee or to the Head of the Procuring Entity (HOPE) which bidders should be
declared as eligible, which bid should be accepted as the lowest calculated responsive
bid, and to whom should the contract be awarded, or, as in the instant case, not to
award the contract on any of the grounds provided for under Section 41 of R.A. 9184,
We adhere to the view that the functions of the BAC and the HOPE cannot be
interfered with by any government agency since these solely fall within their authority
as sanctioned by law, but with the concomitant responsibility that they perform such
functions with judiciousness, adhering to the principles of transparency,

accountability, equity, efficiency, and economy in the procurement process that it
carries out for the procuring entity.

Nonetheless, for guidance purposes, we would like to point out the following:

1. The use of Section 41 (c) of R.A. 9184 as basis for not awarding the
contract is dependent on the sound determination by the HOPE that
the award of contract will not redound to the benefit of the GOP,
under any of the three (3) conditions stated therein;

2. The enumeration of the grounds under Section 41 (c) is meant to be
restrictive so as to prevent any potential abuse on the reservation
clause provision of R.A. 9184. Nonetheless, the determination of
whether the ground/s relied upon by the HOPE in exercising the
right to cancel or not to award a contract is/are within the purview of
said Section 41 (¢) requires a factual determination which this
office cannot adjudicate on;

3. In cases where further approval of higher authority is required, the
maximum period of twenty (20) days within which said authority
should approve or disapprove the contract, as provided under
Section 37 of R.A. 9184, shall be reckoned from the date when the
indorsement of the contract, together with the contract, has been
received by said authority; and

4, The provision under Section 38.2 of R.A. 9184 stating that “If no
action on the contract is taken by the HOPE within the period

' Rule-making power of administrative agencies refers to the power to issue Tules and regulations which result
from delegated legislation in the administrative level. (See Agpalo, Philippine Administrative Law.1999 Ed.,
137,
: l:'Quas)i-judi-::ial is defined as a term applied to the actions or discretions of public administrative officers or bodies
rcquired to investigate facts, or ascertain the existence of facts, hold hearings, and draw conclusions from them; as
a basis for their official action, and to exercise discretion of a judicial nature. (See Agpalo, Philippine Administrative
Law, 1999 Ed.. p. 216 citing Lupangeo v. CA, 160 SCRA 848 [1988)).



specified in Section 37.4 of this IRR-A, the contract shall be deemed
approved:xxx” requires positive and unequivocal proof of inaction
before the same may be rendered operative. The fact that sajd
provision is by itself clear and unambiguous does not merit its
automatic application sans evidence of the inaction relied on.

We trust that this sufficiently addresses your concern. Should you have
additional questions, please do not hesitate to contact us.

Very truly yours,

Mw C. ‘FOM
RUBY U. ALVARE?Z
Executive Director 111

CC: Hon. Jesli A. Lapuz
Secretary, Department of Education
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DEPARTMENT OF EDUCATION

DepEd Complex, Meralco Ave., Pasig City

Re: Procurement of Fortified Instant Noodles

Dear Usec. Sunga:

We respond to your letter, with attachments, dated 03 December 2009, which
we received on 04 December 2009, seeking our opinion on the interpretation and
application of certain provisions of Republic Act No. 9184 (R.A. 9184) and its
Implementing Rules and Regulations (IRR) relative to the bidding conducted by the
Department of Education (DepEd) for the procurement of “fortified instant noodles”
(hereinafter the “Project.”).

Based on your representations and the documents submitted, the DepEd
conducted the bidding for the Project on 27 February 2009 and soon thereafter, it was
reported in the media that the noodles were overpriced, did not contain eggs and other
specifically required nutritional contents, and there were irregularities in the bidding
process. It was then subjected to Senate inquiry under the Education Committee
¢haired by Sen. Mar Roxas. In the meantime, or on 7 April 2009, the Notice of Award
was issued to the winning bidder (i.e. Jeverps) and the contract was subsequently
signed by said bidder on 24 April 2009. However, in a memorandum dated 26 May
2009, DepEd Sec. Jesli A. Lapuz decided to exercise his right under Section 41 to
cancel and not execute or proceed with the contract. Jeverps then filed a Motion for
Reconsideration (MR) of said decision in a letter dated 03 June 2009. A Committee
Review on the Food for School Program (FSP) Procurement of Fortified Instant
Noodles with Fresh Eggs and Malunggay was also undertaken.

It is further represented that the DepEd initially sought the opinion of the
Department of Justice (DOJ) for resolution of the issues raised by Jeverps-in its MR.
However, the DOJ, on two occasions, has maintained its position that the proper
authority to interpret the questioned provisions of R.A. 9184 is the Government
Procurement Policy Board (GPPB). Hence, this request for opinion by DepEd.
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At the outset, we would like to inform you that the GPPB is primarily an
administrative body imbued with quasi-legislative or rule-making power to
determine policy directions in the area of public procurement. It has no jurisdiction to
rule on specific issues raised by government agencies with regard to their
procurement processes and activities considering that it has no quasi-judicial®
functions under R.A. 9184 and its IRR. As such, it is not in a position to fully
understand and be held accountable for an agency’s procurement decisions.

Corrollarily, therefore, the GPPB cannot dictate to the Bids and Awards
Committee or to the Head of the Procuring Entity (HOPE) which bidders should be
declared as eligible, which bid should be accepted as the lowest calculated responsive
bid, and to whom should the contract be awarded, or, as in the instant case, not to
award the contract on any of the grounds provided for under Section 41 of R.A. 9184.
We adhere to the view that the functions of the BAC and the HOPE cannot be
interfered with by any government agency since these solely fall within their authority
as sanctioned by law, but with the concomitant responsibility that they perform such
functions with judiciousness, adhering to the principles of transparency,
accountability, equity, efficiency, and economy in the procurement process that it
carries out for the procuring entity.

Nonetheless, for guidance purposes, we would like to point out the following:

1. The use of Section 41 (¢) of R.A. 9184 as basis for not awarding the
contract is dependent on the sound determination by the HOPE that
the award of contract will not redound to the benefit of the GOP,
under any of the three (3) conditions stated therein;

2. The enumeration of the grounds under Section 41 {c) is meant to be
restrictive so as to prevent any potential abuse on the reservation
clause provision of R.A. 9184, Nonetheless, the determination of
whether the ground/s relied upon by the HOPE in exercising the
right to cancel or not to award a contract is/are within the purview of
said Section 41 (c) requires a factual determination which this
office cannot adjudicate on;

3. In cases where further approval of higher authority is required, the
maximum period of twenty (20) days within which said authority
should approve or disapprove the contract, as provided under
Section 37 of R.A. 9184, shall be reckoned from the date when the
indorsement of the contract, together with the contract, has been
received by said authority; and )

4, The provision under Section 38.2 of R.A. 9184 stating that “If no
action on the contract is taken by the HOPE within the period

! Rule-making power of administrative agencics refers to the power to issue rules and regulations which result
from delegated legislation in the administrative level. (See Agpalo, Philippine Administrative Law,1999 Ed.,
137). ‘
: pQuas)i-judicial iz defined as a term applied to the actions or discretions of public administrative officers or bodies
required to investigate facts, or ascertain the existence of facts, hold hearings, and draw conclusions from them, as
a basis for their official action, and to exercise discretion of a judicial nature. (See Agpalo, Philippine Administrative
Law, 1999 Ed., p. 216 citing Lupangco v. CA, 160 SCRA 848 [1988]).



specified in Section 37.4 of this IRR-A, the contract shall be deemed
apprqved:xxx” requires positive and unequivocal proof of inaction
before the same may be rendered operative. The fact that said
provision is by itself clear and unambiguous does not merit its
automatic application sans evidence of the inaction relied on.

We trust that this sufficiently addresses your concemn. Should you have
additional questions, please do not hesitate to contact us.

Very truly yours,

RUBY U. ALVAREZ
Executive Director IIT

CC: Hon. Jesli A. Lapuz
Secretary, Department of Education
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Dear Director Alva

ﬂ{,,/‘, o1

We have the honor 1o seck opinion from the Government Procurement Puolicy Board
(GPPB) on the proper interpretation and application of certain provisions of Republic Act (R.AL)
No. 9184 and its Tmplementing Rules and Regulations (IRR). relative o the bidding conducted
by the Department of Education (DepEd) for the procurement of “fortilied instant noodles™ Jast

February 27. 2009, the surrounding relevant fuctual circumstances of which mayv be briclly
outlined as toliows:

. /f:uhruury 7T&8 - Posting ol Invitation 1o Bid Phil-GEPS. Phil. [raily Tnquirer and
DepEd Website:

o ZFebruary 27, 2000 - Submission and Opening of Bids;

- Notice ol Award  to, Jeverps  Manulacturing Corporation
(Jeverps);

Aprik 17, 2000 - Supplicr posted  Performance Sceurity prior 0 issuance of
Conlract:

- Contract signed by Jeverps was endorsed (o 1he HOPE 1hrough
Uscc."gangil for approval;

May 26, 2000 - date of Memorandum (copy hereto altached as Annex “A™)
' ~issued by Secretary Jesli A /Lapus, invoking his “reservation rights”
under Section 41 of the Tmplementing Rules and Regulations (IRR) of
R.A. No. 91834

I"Q:?e{ucatiﬂg for a Strong Republic”



;
s Muay 26, 2000 date ol letter (Copy  hereto attached  as Annex “B™) ol
Underseeretary Teodosio sangil. Jro (Finance and Administration.
DepEd) sent to the President of Jeverps. furnishing him ol aforesaid
Memorandum of the Secretary;
*  June 3. 2000 - letter of Jeverps seeking reconsideration of the Secretary s
decision (copy hereto attached as Annex *C™Y; and -
e lune 6, 2009 - the full Review Commitiee witli the participation of concerned
governmenl agencies, industry experts and a representative of a hig
manulacturer of noodles met, delibesated, and submined luter o detailed
Results of the Committee Review on the Food Tor Schonl Program (FSP)
Procurement ol Fortificd  Instant Noodles with  Fresh Egos and
Malunggay. linding the prices (0 be within reasonable levels (copy of
said Results is hereto attached as Apnex D7),
The period from the posting of Invitation to Bid on February 7& 8. 2009 to the issuance
ol the said Memorandum on 26 May 2009 (Annex “A” hereof) was within the 120-day period
mentioned under the Pegjod of Action on Procurement Activities shown in Annex "€ of the
book by Solronio B.“Ursal, catitled Government Procurement Tool Kit (R.A. No. 9184
Annotated). Philippine Copyright 2004. Likewise, the period trom the opening of bids on 27+
February 2009 (o the issuance of said Memorandum on 26 May 2009 is within the 90-day period
shown in said Annex “C™ of the book by Ursal,

As part of the hunger-mitigation initiatives of the Government and to address the
nutritional needs of school children in priority arcas, DepEd introduced in 1998 a feeding
program whereby, for a fixed number of days. pupils in said areas were fed fortified instant
noodles. For the 2009 procurement, the noodles are to be fortificd with vitamin A. iron. protein
from fresh epps and malunggay.

In the public biddings conducted for the procurement of the required noodles from the
time of the former Secretaries Andrew Gonzales, Raul Roco. Edilberto de Jesus, Florencio Abuad
and Officer-in-Charge Fe Hidalgo, up to the present administration of Secretury Lapus, u locad
company. Jeverps. emerged as the winning bidder. During the time of said former Sceretaries.
however, subject procurement of noodles had not been attended by controversies. Since 1998,
Jeverps supplicd fortified instant noodles which had met the required specilications. In the last
bidding conducted by DepEd on February 27, 2009 for the P427-Million approved budget for the
contract (ABC), Jeverps again was the successiul bidder.

Soon alter the bidding was conducted this year, it was reported in the media that the
noodles used tor the program were overpriced and did not contain cges and the other specificasl]y
Jequired putritionalcentepis: and that there wese irrcgularitics in the bidding process. The souree
ol the information was Mr. Prudencio Quido of Kolomwel Trading ("Kolonmwel™). However.
ncither Mr, Quido nor Kolonwel substantiated the allegations of overpricing, non-compliance
with  specifications/requirements, and irregularities in the Dbidding process on  subject
procurcment of noodles. Incidentally, Kolonwel used to bid [or schoot Turnilure and books at

2



DepEd, but is not a noodle manufacturer or supplier. Relative to said procurement of noodles,

Kolonwel bought bid documents and participated in the pre-bid conference but did not, however,
participate in the actual bidding. Looking back, DepEd now Realizes that Kolonwel was in bad
faith right from the start: if it was an earnest bidder interested in protecting the public welfare,
why did Kolonwel “chicken out” from the bidding process and instead, waged a demolition
campaign against the DepEd without any risk against itself? In short, it cried “foul,”
“overpricing,” and “irregularity” from a position of safety of a plain kibitzer. '

Reports in the media persisted and soon, the Education Committee of the %$enate under
the chairmanship of Sen. Mar Roxas decided to conduct an inquiry on the reported
“irregularities” and “anomalies”. Senior officials of the DepEd were summoned to appear in the
hearings. Meanwhile, as the date of the contract signing by the DepEd in favor of Jeverps (as
awardee of this year’s public bidding) neared, attacks against the institutional integrity of the
Department, as well as the good name of DepEd senior OfﬁCie}J[i’ intensified. Acting on said
reported “irregularities” and “anomalies”, the Secretary created a Review Committee to conduct
an independent review Of the charges made in the Senate and in the media, particularly the
matter of “overpricing”, “lack of egg content in the noodles” and “trregularity in the bidding”.

Moreover, in view of the inquiry then being conducted by the Senate, coupled with the
“trial by publicity” being waged in the media to the detriment of the Department and the integrity
of its feeding program, the Secretary considered the situation then prevailing to further warrant
the invocation of the™“reservation clause” as broadly conceptualized in Sec. 41 of the IRR of
R.A. No. 9184 (i.c., “where the award of the contract will not redound to the benefit of the
government”). Had the DepEd signed the Jeverps contract in utter disregard of the inquiry then
going on in the Senate, a body mandated to inquire into the operation of the Executive Branch,
the public may suspect all the more that an “anomalous contract” was being railroaded. Even the
Senate itself may believe that the government interest was being disregarded.

After due consideration of the foregoing facts, and on the basis of the initial review and
recommendation made by Undersecretaries Ramon Bacani and Vilma Labrador, Secretary Lapus
issued the earlier StatedbMemorandum dated 26 May 2009 (Annex “A” hereof), invoking his
reservation rights under Section 41 (c) of the IRR of R.A. No. 9184. The said memorandum was
issued in order to ensure that the interest of the Government is protected, as it also appears based
on the examination of the procurement documents wherein certain market and product
assumptions may no longer accurately reflect market conditions, such that to sign the contract in

tavor of Jeverps will not redound to the benefit of the government. Said Section 41 of the IRR of
R.A. 9184 states, inter alia, as follows:

“Section 41. Reservation Clause.

“41.1. The procuring entity reserves the right to reject any and all bids, declare a
fatlure of bidding, or not award the contract in the following situations:

[39

XXX XXX XXX,



“(c) For any justifiable and reasonable ground where the award of the contract
will not redound to the benefit of the Government, as follows: (i) if the physical
and economic conditions have significantly changed so as to render the project no
longer economically, financially or technically feasible as determined by the head
of the procuring entity; (ii) if the project is no longer necessary as determined by

the head of the procuring entity; and (iii) if the source of funds for the project has
been withheld or reduced through no fault of the procuring entity,”

The Secretary, therefore, considered it in the interest of the government to invoke the
reservation clause and to subject the whole procurement and feeding program itself to an
impartial review by a Committee composed of resource persons and technical experts in the
tield. Incidentally, the Results of the{éommittee Review on the Food for School Program (FSP)
Procurer/rkgnt of Fortified Instant Noodles with Fresh Eggs and Malunggay (Annex “D” hereof)
shows a"negative finding on the accusations. Meanwhile,’*]everps is seeking reconsideration
based on its own perception of Sec. 41(c) of the Implementing Rules of R.A. No. 9184,

Accordingly, the Secretary declared in his Memorandum (Annex “A” hereof) that he was
exercising the above-quoted provision and therefore, decided not to sign the contract in favor of
Jeverps. Thereafter, then Undersecretary for Finance and Administration Teodosio C. Sangil, Jr.

sent 1o the President of Jeverps a letter dated May 26, 2009 (Annex “B” hereof), furnishing the
latter a copy of said memorandum,

Last June 3, 2009, the Office of the Secretary received a letter from Jeverps (Annex “C”
hereof), seeking reconsideration of the Secretary’s decision.

- On June 6, 2009, the full *Review Committee with the participation of concerned
government agencies, industry experts and a representative of a big manufacturer of noodles met,
deliberated, and submitted later-a detailed Results of the Committee Review on the Food for
School Program (FSP) Procurement of Fortified Instant Noodles with Fresh Eggs and

Malunggay (Annex “D” hereof) finding the prices to be within reasanable levels thus, negating
the charges with specific data. '

In the light of the foregoing premises, especially of the arguments raised by Jeverps, this
Department sought the legal opinion of the Department of Justice (DOJ), through a letter dated
30 July 2009 (copy hereto attached as Annex “E™), on the following questions:

v'1. Under the factual circumstances outlined above, was the subject decision of Secretary
Lapus not to sign the contract in favor of Jeverps within the purview of Section 41 (c) of
the Implementing Rules and Regulations of R.A. No| 91847

/2. Is the enumeration of grounds (i to iii) in said Sec. 41(c) exhaustive, or may it admit of
other grounds, such as that used by the Secretary in his Memorandum dated 26 May
2009, especially in the light of the then pending Senate inquiry and in deference to the
Senate that has “authority to inquire into the operations of the executive branch”, as



enunciated in the case of Senate of the Philippines v. Ermita, G.R. No. 169777, April 20,
2006, and companion cases?

In response to the afore-stated questions, the DOJ rendered its Opinion No. 39, s. 2009
dated 24 August 2009 (copy hereto attached as Annex “F”) stating, inter alia, the following:

“XAX XXX XXX.

“This Department regrets that it carnot render the desired opinion.

“The resolution of the issues raised involves the interpretation and application of
the provisions of RA No. 9184 and its IRR, which falls within the mandate of the
Government procurement policy Board (GPPB). Section 63(a) and (b) of RA No.
9184 granted the GPPB the power to protect national interest in all matters
affecting public procurement and the power to formulate and amend, whenever
necessary, the IRR. Vested with the rule-making powers, the GPPB has the
competence and primary jurisdiction to apply and interpret the rules in resolving

the issue, taking into account the policy repercussions of addressing the question
involved.

“This rule arises not only from practical considerations, but also out of due
respect and deference for the competence and expertise of the office having
primary jurisdiction to resolve the matter for its familiarity with the policy
repercussions of the question as well as the logical recognition of the lawful

exercise of an authority conferred by law.

[13

XXX XXX XXX.

“We, therefore, suggest that you directly address your request to the GPPB,
the office which is in the best position to answer your queries.” (emphasis
supplied)

Subsequently, in the interest of clarifying certain points of law raised by Jeverps in
subject letter of 3 June 2009 given that the afore-cited opivion did not touch on the arguments of
Jeverps, and a resolution of the DOJ in this regard may guide us on how to resolve the pending
request of Jeverps for reconsideration of the Secretary’s decision not to sign the subject contract,

the undersigned posed in his letter dated 07 October 2009 to the DOJ (copy hereto attached as
Annex “G") the following questions:

4 1. When does the maximum period of twenty (20) days to act on a procurement contract
under the provisions of Section 37 of Republic Act No. 9184 (RA No. 9184) commence
to run?; and



¥ 2. Assuming that DepEd did not act within the twenty (20) days provided under Section 37,
may the provisions of Section 41 of the same law be still invoked by DepEd? In the
alternative, is the Purchaser-Supplier Contract now deemed approved?

In response to the afore-said letter dated 07 October 2009, the DOJ rendered its
No. 60, s. 2009 dated 09 November 2009 (copy hereto attached as Annex
alia, the following:

Opinion
“H”) stating, inter

XXX ' XXX XXX,

“We regret that we have to decline to render opinion on the issues raised.

“At the pain of being repetitions, we would like to reiterate that the
resolutions of the queries raised involves the interpretation and application
of Sections 37 and 41 of R.A. No. 9184 and its IRR, which falls within the
mandate of the Government Procurement Policy Board (GPPB). Section
63(a) and (b) of RA No. 9184 granted the GPPB the power to protect national
interest in all matters affecting public procurement and the power to formulate
and amend, whenever necessary, the IRR. Vested with the rule-making power,
the GPBB has the competence and primary jurisdiction to apply and interpret the

rules in resolving the issues, taking into account the policy repercussions of
addressing the question involved.

33

XXX XXX

"

XXX.

Although in said Opinion No. 60, s. 2009 dated 09 November 2009, the DOJ declined to

render an opinion on the issues raised by DepEd, nonetheless, it made the following
observations:

[13

XXX XXX XXX,

“Be that as it may, and for your information and guidance, we would like to
make the following observations:

“Section 37 of R.A. 9184 and Section 37.4 of its IRR lay down the following
guidelines for the approval of contracts, viz:

“Section 37, Notice and Execution of Award. — xxx

“Within ten (10) calendar days from receipt of the Notice of Award, the winning
bidder shall formally enter into contract with the Procuring Entity. When further
approval of higher authority is required, the approving authority for the

contract shall be given a maximum of twenty (20) calendar days to approve
or disapprove it. xxx XXX XXX



“Section 37.4. Approval of Contract.

“When further approval of higher authority is required, the approving authority
for the contract, or his duly authorized representative, shall be given a
maximum of twenty (20) calendar days from receipt thereof, together with all

documentary requirements, to perfect the said contract, to approve or
disapprove it.xxx

“The use of the term “shall” in the above-quoted provisions contemplates a
mandatory character, which implies that the approving authority is obliged to
approve or disapprove the contract within the maximum period of twenty
calendar days. Under the rule of statutory construction, the term “shall” is a word
of command, and one which has always or which must be given a compulsory
meaning, and it is generally imperative or mandatory. It has invariable
significance to impose a duty which may be enforced particularly if the public is
in favor of this meaning or when addressed to public officials, or where public
interest is involved, or where the public persons have rights which ought to be
exercised or enforced, unless a contrary intent appears.

“Also, the word “maximum”, as used in the aforesaid provisions, acted as a
modifier because it placed a limit on the period upon which the approving
authority is allowed to act on the contract. This means that the said period is not

subject to extension, This view finds support in Section 38.2 of the IRR which,
insofar as material, reads:

/‘Section 38.2. If no action on the contract is taken by the head of the

procuring entity within the period specified in Section 37.4 of this IRR, the
contract concerned shall be deemed approved. xxx

“The provisions of Section 38.2, above-quoted, are clear and categorical enough
that interpretation is not necessary --- only application.

13

XXX XXX xxx.”

Considering that DOJ declined to render an opinion on the subject issues and held the
. view that the GPPB has the competence and primary jurisdiction to apply and interpret the rules
in resolving subject issues; and considering also that, the DOJ opined that hercin issues involve
the proper interpretation and application of Sections 37 and 41 of RA No. 9184 and its IRR,
which according to the DQJ fall within the mandate of the GPPB, the undersigned, therefore,
respectfully requests your legal opinion on all the four (4) mentioned issues which were earlier
raised to the DOJ.

We wish to be guided by your authoritative legal opinion whether, under existing laws
and jurisprudence, DepEd acted correctly as above outlined, Moreover, considering the request



for reconsideration by Jeverps of the Secretary’s decision and the said results of the Review
Commitiee, we wish to know whether reconsideration is legally in order.

We shall await the opinion of GPPB. In the meanti

me, we shall maintain the status quo
until the issuance of said opinion.

Very truly yours,

AT%Q‘ANKLIN C. SUB

Undersecretary

cC:

Hon. Jesli A. Lapus
Secretary
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Republic of the Phi%ippines
Department of Education

anggapan ng Xalilim

Cffice of the Secretary
MEMORANDUM
TO * TEODOSIO C. SANGIL, R, |
, _ 'Unders‘ec"rétal‘y
Bids and Awards Commitree |
Chairperson
FROM - JESLIA.LAPUS
Secretary
~ RE D CANCELLATION OF BIDDING FOR SUPPLY &
‘ ~ DELIVERY OF FORTIFIED INSTANT NOCDLES
WITH FRESH EGGS AND MALUNGGAY
DATE : 26 May 2009

This is in connection with the request for this Office to sign the
Contract for the Supply & Delivery of Fortified Instant Noodles with Frash
Eggs and Malunggay of the Health and Nutrition Center (HNC), Department
of Education’s Healthy Start Program and J everps Manufacturing, Inc.

Under Section 4] of R.A. No. 9184, the “Head of Agency reserves the
right to reject any and all bids, declare a failure of bidding, or not 1o award
the contract in the fellowing situations:

XXX

(¢) For any justifiable and reasonable ground where the award of the

contract will not redound to the benefit of the government as definéd in the
IRR™ .
N

Section 41 (¢) of the Implementing Rules and Regulations specifically.
provide for the justifiable and reasonable grounds and states:

ECETVE
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“c) For any justifiable and reasonable
contract will not redound to the benefit of th
the physical and economic conditions have
render the project no longer economically, fi
as determined by the procuring entity;
necessary as determined by the he
source of funds for the project h
of the procuring entity.” '

ground where, the award of the
e Government as follows: (i) if

nancially or technically feasible
(i1) if- the project is no longer
ad of the procuring entity: and (iii) if the
as been withheld or reduced through no fault

Based on the e

xamination of the precurement documents, it appears
that certain mark

et and product assumptions may no ionger accurately
reflect market conditions ‘such that to continue with the contract will not
redound to the benefit of the government. The basis for the minimum
quantity vis the Approved Budget for the Contract requires meticulous
preparation. There is need to review and medify the estimated budget for the
contract In accordance with market analysis to support the relevant

procurement data, Further, issues on the raw materials supply sources affect
the feasibility of the project. ‘

In view of the above premises, this Office is exercising its right under
Section 4] to cancel and not execute or proceed with any contract in relation

to the aforementioned bidding. This is to ensure that the interest of the
government is protected.

For immediate compliance and implementation.
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KAGAWARAN NG EDUKASYON Dc
DEPARTMENT OF EDUCATION
DepEd Complex, Meralen Avenue, Pasig City,

Teodosio C. Sangil, Jr. Telefax:  631-96-40
Undersecretary, Finance & Administration Direct Line: 633-93-42
Pangalawang Kalihim

Trunk Line: 632-13-61 tocal 2z2112¢
Email: ledsangil@yahog.com

Website: hltp:/iwww.deped gov.ph

May 26, 2009

Mr. Alexander L. Billan
President

Jeverps Manufacturing Corporation
No. 15 Km., 16 Severina Industrial Subd,
Parafiaque, Metro Manila )

+ Subject: Supply and Delivery of Fortified Instant Noodles
with Fresh Eggs and Malunggay

Dear Mr. Bilian:

We are furnishing you a copy of the memorandum signed by the Honorable
Secretary Jesli A. Lapus, which is self-explanatory.

VYery truly yours,

TEODOSIO C. SANGIL, JR.
Undersecretary

-----------



PR A
)

W] JEVERPS 197 Gay [A S5 e
> MANUFACTURING fotby Thess
CORPORATION |

03 June 2009

ArBRIMENT OF gpye ATHOn

FICE OF

HON. JESLI A. LAPUS A SFC?ETY
Secretary !
Department of Education : , 0&/ ‘5@/ l_)
DepEd Complex, Meralco Ave., h E\\/ L,‘Jl
Pasig City Time:

"nr # GB'GC-' /5 ET

Dear Secretary Lapus:

This will confirm receipt of your Memorandum dated 26 May 2009 on 27 May
2009. For reasons herein set forth, this will likewise seek reconsideration of the same.

At the outset, allow us to narrate, nay, recall to you the proceedings already taken,
and the costs that we have incurred in regard to the Bidding for Supply & Delivery of
Fortified Instant Noodles with Fresh Eggs and Malunggay which you have so hastily

decided to cancel for reasons which to us appear to be at best unclear, and at worst,
arbitrary and illegal.

1. Following the issuance by the Health and Nutrition

Center (HNC), through the Department of Education (DepEd) Bids

HERE and Awards Commiittee I, we lost no time in obtaining the required

e Bidding Documents at a cost of PESOS FIVE THOUSAND
(Php5,000.00) — Non-refundable.

o S 2. Thereafter, a Pre-Bid Conference was conducted

.\?V'\ 1 wherein all eligible bidders were afforded the opportunity to

15499 | clarify any and all matters regarding the proceedings being
undertaken.

3. Following the conclusion of the Pre-Bid

Conference, the participating bidders were required to post their
respective Bid securities amounting to PESOS FOUR MILLION
TWO HUNDRED SEVENTY-TWO THOUSAND ONE
HUNDRED FIFTY-FOUR (Php4,272,154.00). We complied
therewith by posting our Security Bid dated 18 February 2009.

e

15 Km. 16 Severina Industrial Subdivision, Parafiaque City, Philippines
Telephone Nos.: (02) 823-2376 to 77; (02) 823-1576 Fax No.: {02) 823-1578

E-mail address: jeverps@philonline.com



4. After we were adjudged as the best bidder and,
consequently were issued a Notice of Award dated 7 April 2009,
we were required, to post the Performance Security equivalent to
10% of the contract price for a total sum of PESOS FORTY-TWO
MILLION SEVEN HUNDRED TWENTY-ONE THOUSAND
FIVE HUNDRED THIRTY-FIVE and TWENTY-TWO
CENTAVOS (Php42,721,535.22). We complied therewith by
submitting our Performance Security dated 15 April 2009.

5. On 21 April 2009, we received from your office
copies of the Purchaser-Supplier Contract which were sent to us
for our signature. On 22 April 2009, your good office received the
Purchaser-Supplier Contract duly signed by our Company
President.

6. More importantly, as a necessary consequence of
the award given to us, we lost no time in importing the raw
materials that are not locally available, and issued Purchase Orders
for those that are. In both cases, we incurred expenses by way of
down payments and other advanced costs which we had to defray
therefore,

To our mind, the entire exercise as described above, wherein we participated
every step of the way, and the expenses we incurred in the process, should amount to
something and should not simply be cast aside and forgoiten on account of the objections
raised by the uninformed, who seem to care more about stirring controversies, rather than
sincerely ferreting out the truth. As the winning bidder in whose favor a Notice of Award
had already been issued by your good office, we feel very strongly that we are entitled to
be accorded the basic courtesy of being informed that the contract which we
painstakingly aspired for — at great sacrifice and expense — was about to be cancelled. We
feel that we have at least earned the right to be afforded the opportunity to be heard on
the matter before any decision was made thereon.

Truth to tell, we are still in a deep state of wonderment how things could have
changed so drastically within so short a space of time. After receiving your Notice of
Award dated 7 April 2009, and the reassuring letter of your Undessecretary Teodosio C.
Sangil dated 11 May 2009, informing us that the signing of the procurement contract was
merely being “deferred,” we were shocked to receive your Memorandum dated 26 May
2009 giving notice of your decision “to cancel and not execute or proceed with any
contract in relation to the aforementioned bidding” without even giving us, or any
party concerned, the opportunity to be heard.

Even the reasons that you invoke to justify your aforestated decision to cancel the
Notice of Award issued in our favor dges not in any way assuage our feeling, nay,
suspicion, that the same was rendered not really because of any of the grounds cited
therein but because of pressure from the public who were misled by the lies ingeniously



peddled by Kolonwel Trading, a losing bidder who seem to have lost steam at the “end-

game” and for unknown reasons voluntarily desisted from participating in the actual
bidding stage of the proceedings.

In your Memorandum dated 26 May 2009, you invoked Section 41 of RA 9184
which provides that the “Head of Agency reseives the right to reject any and all bids,
declare a failure of bidding, or not to award the contract.” You likewise cited the
provisions of Section 41 (c) of the Implementing Rules and Regulations which states that:

Section 41 (c) of the Implementing Rules and Regulations

specifically provide for the justifiable and reasonable grounds and
states:

“(c) For any justifiable and reasonable ground where the
award of the contract will not redound to the benefit of the
Government as follows: (i) if the physical and economic conditions
have significantly changed so as to render the project no longer
economically, financially or technically feasible as determined by
the procuring entity; (ii) if the project is no longer necessary as
determined by the head of the procuring entity; and (iii) if the source
of funds for the project has been withheld or reduced through no
fault of the procuring entity.”

With all due respect, we believe and so submit that you have effectively waived
all your rights under Section 41 of RA 9184 and under Section 41 (c) of the
Implementing Rules and Regulations by your failure to seasonably act on the Purchaser-
Supplier Contract within the maximum period of twenty (20) calendar days allowed by
Section 37 of RA 9184 and Section 37.4 of the Implementing Rules and Regulations.
Your good office received the Purchaser-Supplier Contract that our Company President
signed on 22 April 2009 leaving you up to 11 May 2009 to either approve or disapprove
it. You did not do either on 11 May 2009. The legal implication of your inaction is that
the said contract is now deemed approved pursuant to the clear and unambiguous
provisions of Section 38 of RA 9184 and Section 382 of the Implementing Rules and
Regulations.

We, thus, respectfully submit that it is too late in the day for you to exercise the
rights given to you under the provisions of Section 41 of RA 9184. Tt can no longer be
used to disapprove a contract which has been approved by operation of law. What is left
for your good office to do under the premises and pursuant to Section 37 of RA 9184 is
not to cancel the contract but to issue to us the Notice to Proceed which should have been
done no later than 19 May 2009. In our opinion, the non-issuance of the Notice to
Proceed amounts already to criminal nonfeasance.

Even assuming for the sake of argument that you can still invoke Section 41 of
RA 9184, none of the “justifiable and reasonable ground” provided under S_ec’gion 41
(c} exist in this case. Indeed, as already observed above, we are at a loss how within such



short space of time, “the physical and economic conditions [could] have significantly

changed s¢ a8 to render the project no longer economically, financially, or
technically feasible.”

withdraw and void the same. In lieu thereof, we fequest that you issue us the Notice to

Proceed pursuant to Section 37 of RA 9184 and Section 37.5 of the Implementing Rujes
and Regulations, '

Thank you,

Respectfully yours,

ATTY.CHITO B, DIMACULANGAN
General Counsel

ce: Office of the Ombudsman
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30 July 2009
Hon. AGNES VST DEVANADERA - | OFFict o THE sECRETARY
Acting Secretary ]Eull‘é'ﬂmm
e T
Dear Sec. DEVANAﬁEﬁA: N ' DEPARTMENT OF JUSTICE

- We have thé.. honor to seek legal opinion on the proper interpretation
and application of ihe_reservation clause by the Secretary, Department of
Education (DepEd), under Section 41 of Republic Act No. 9184, in the light of

DepEd’s bidding conducted last February 27, 2009 for the procurement of the

“fortified instant noodles”, the pertinent facts of which may be briefly stated as
follows: "

As part of the hunger-mitigation initiatives of the Government, and o
address the nutritional needs of school children in. priotity areas, DepEkd
introduced in 1998 a feeding program whereby, for a fixed number oi days, . %
pupils in said areas were fed fortified instant noodles. For the 2009 .
procurement the noodles are to be fortified with vitamin A, iron, protein from
fresh eggs and malunggay. ‘ |

in the pubtic biddings conducted for the procurement of the required
noodles from the time of the former Secretaries Andrew Gonzales, Raul Roco,
£dilberto de Jesus, Florencio Abad and Officer-in-Charge Fe Hidalgo t0 the
present administration of the undersigned Secretary, 3 jocal company,
Jeverps Manufacturing Corp. (“Jeverps”) emerged as the winning bidder.
Since 1998, Jeverps suppiied fortified instant noodles meeting the required
specifications, and in the fast bidding conducted by DepEd on February 27,

2009, for the P427-Million approved budget {or the contract (ABC), Jeverps
again was the successful bidder.

Soon after the bidding was conducted this year, it was reported in the
media that the noodles used for the program were overpriced and did not
contain eggs and the specified nutritional contents, and that there were
irregularities in the bidding process. The source of the information was Mr.
Prudencio Quido of Kolonwel Trading ("Kolonwel’) & {rading company that
bought bid documents and participated in the pre-bid conference but did not
participate in the actual bidding. Kolonwe! used to bid for school furniture and
books at DepEd but is not a noodle manufacturer or supplier.

“Tifucating for a Strong Republic”
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At any rate, the reports in the media persisted and soon, the Education
Committee of the Senate under the chairmanship of Sen. Mar Roxas decided
to conduct an inquiry on the reported “irregularities” and “anomatlies”, and
senior officials of the DepEd were summoned to appear in the hearings.
Meanwhile, as the date of the contraci signing by the DepEd in favor of
Jeverps (as awardee of this year's public bidding) neared, attacks against the
institutional integrity of the Department as well as the good name of DepEd
senior officials - intensified. Acting on said reported ‘“irregularities” and
“anomalies” the Secretary created a Review Committee to conduct an
independent review of the charges made in the Senate and in the media,

particularly the matter of “overpricing”, “lack of egg content in the noodies”
and “irregularity in the bidding”.

After due consideration of the foregoing facts and in order to ensure
that the interest of the Government is protected as it appears also based on
the examination of the procurement documents that certain market and
product assumptions may no longer accurately reflect market conditions such
that to sign the contract in favor of Jeverps will not redound to the benefit of
the government and on the basis of the initial review and_recommendation
made by Undersecretaries Ramon Bacani and Vilma Labrador, the DepEd
Secretary issued a Memorandum dated 26 May 2009, invoking his reservation
rights under Sec. 41(c) of the Implementing Rules and Regulations of RA.
9184, which states that the procuring entity may reject any and all bids,

“declare a failure of bidding, or not award the contract in the following
situations:

XXX

"(c) For any justifiable and reasonable ground where the
award of the contract will not redound fo the bensfit of the
Government, as follows: {i) if the physical and economic
conditions have significantly changed so as to render the
project no longer economically, financially or technically
feasible as determined by the head of the procuring entity; (ii)
if the project is no longer necessary as determined by the
head of the procuring entity; and (iii) if the source of funds for
the project has been withheld or reduced through no fault of
the procuring entity.” o
Accordingly, the Secretary declared that he was exercising the above-
quoted provision, and, therefore decided not to sign the contract in favor 9f
Jeverps. Copy of the aforesaid Memorandum of the DepEd Secretary Is
hereto attached as Annex “A”. .

Thereafter, then Undersecretary for Finance and Administration
Teodosio C. Sangil, Jr. sent to the President of Jeverps a letter dated May 26,
2009 furniching him with a copy of said memorandum. Copy of said letter IS
hereto attached as Annex “B". :
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Last June 3, 2009, the Office of the
Jeverps, seeking reconsideration of
hereto attached as Annex "C”.

Secretary received a letter from
the Secretary's decision, copy of which is

On June 6, 2009, the full Review Committee with the participation of
concerned government agencies, industry experts and a representative of a
big manufacturer of noodles met, deliberated, and submitted laier a detailed
Results of the Committee Review on the Food for School Program (FSP)
Procurement of Fortified Instant Noodles with Fresh Eggs and Malunggay
finding the prices to be within reasonable levels thus, negating the charges
with specific data. Copy of the said results is hereto attached as Annex D",

In the light of the foregoing, and especially of the arguments raised by
Jeverps, we wish to seek opinion on the following questions:

1. Under the factual circumstances outlined above, was the aforesaid
decision not to sign the contract in favor of Jeverps within the

purview of Section 41 (c) of the Implementing Rules of R.A. No.
91847

2. Is the enumeration of grounds (i to iii) in said Sec. 41(c) exhaustive,
or may it admit of other grounds, such as that used by the Secretary
in his Memorandum dated 26 May 2009, especially in the light of
the then pending Senate inquiry and in deference to the Senate that
has "authority to inquire into the operations of the executive
branch”, as enunciated in the case of Senate of the Phifippines v.
Ermita, G.R. No. 169777, Aprit 20, 2006, and companion cases?

Admittedly, the two questions are interrelated. Hence, the Secretary
made the decision to invoke the reservation clause under the statute, guided
by existing rulings of the Supreme Court on the matter. in Placido O. Urbanes,
Jr., vs. Local Waler Utilities Administration, et al. G.R. No. 143442 August 29,
2006, quoting a well-known treatise on government contracts, thus:

“It is a settled rule that where the invitation to bid contains
a reservation for the Government to reject any or all bids, the
lowest or highest bidder, as the case may be, is not entitled to
an award as a matter of right for it does not become the
ministerial duty of the Goverriment to make such award. Thus, it
has been held that where the right 1o refect is so reserved. the
lowest bid or any bid for that matter may be rejected on a mere
technicality, that all bids may be rejected, even if arbitrarily and
unwisely, or under a mistake, and that in the exercise of a sound
discretion, the award may be made to another than the lowest
bidder. And so, where the Government as advertiser, availing
itself of that right, makes its choice in_rejecting any or ali_bids,

the_losing bidder has no cause to complain nor right to dispute
that choice, unless an unfairness' or injustice is shown.

Accordingly, he has no ground of action to compel the




",

— -

Government to award the cbntract in his favor, nor to compel it
to accept his bid.” (Underscoring supplied.)

The Supreme Court additionally observed in that case, tﬁat:

“Verily, a reservation in the advertisement for bids of the
right to reject any bid generally vests in the authorities a wide
discretion as to who is the best and most advantageous bidder.
The exercise of such discretion involves inquiry, investigation,
comparison, deliberation and decision, which are quasi-judicial
functions, and when honestly performed, may not be reviewed by
the courts. In such cases, there is no binding obligation to award
the contract to any bidder and in the exercise of such discretion
the award may be made validly to whoever among the
participating bidders has submittzd .the most advantageous bid.

(B. C. Femandez, Jr, A Treatise on Govemment Coniracts
under Philippine Law 41-42 (2003).”

In First United Constructors Corporation vs. Poro Point Management
Corporation et al. (G.R. No. 178799, January 19, 2009), the Supreme Court
reiterated its earlier ruling in JG Summit Holdings, Inc. v. Court of Appeals
(G.R. No. 124293, January 31, 2005, 450 SCRA 169, citing Bureau Veritas v.
Office of the President, 205 SCRA 705, 717-719 (19982), that:

“The discretion to accept or reject a bid and award
~contracts is vested in the Government agencies entrusted with
that function. The discretion given to the authorities on this
matter is of such wide latitude that the Courts will not interfere
therewith, unless it is apparent that it is used as a shield to a
fraudulent award (Jalandoni v. NARRA, 108 Phil. 486 [1960]). x
X x The exercise of this discretion is a policy decision that
necessitates prior inquiry, investigation, comparison, evaluation,
and deliberation. This task can best be discharged by the -
Government agencies concerned, not by the Courts. The role of
the Courts is to ascertain whether a branch or instrumentality of
the Government has transgressed ite constitutional boundaries.
But the Courts will not interfere with executive or Iegislativg
discretion exercised within those boundaries. Otherwise, it
strays into the realm of policy decision-making.

. "It is only upon a clear showing of grave abuse of
discretion that the Courts will set aside the award of a c_ontrgxct
made by a government entity. Grave abuse of discretion !mphes
a capricious, arbitrary and whimsical exercise of power (Filinvest
Credit Corp. v. Intermediate Appellate Court, No. 65935, 30
September 1988, 166 SCRA 155). The abuse of discretion must
be so patent and gross as to amount to an evasion of positive
duty or to a virtual refusal tc perform a duty enjoined by law, as
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o act at all in contemplation. of law
exercised in an arbitrary and deg

passion or hostility (Litton Mills, Inc. v. Galleon Trader, inc., et
all.], L-40867, 26 July 1988, 163 SCRA 489)." .

Moreover, with special reference to the second issue posed above, the
inquiry then being conducted by the Senate, coupled with the

the integrity of its feeding program, the Secretary considered the situation
then prevailing to further warrant the invocation of the ‘reservation clause” as
broadly conceptualized in Sec. 41 of R.A. No. 9184 (l.e., “where the award of
the contract will not redound to the benefit of the government”), considering
the grounds specified in the Implementing Rules. Had the DepEd signed the
Jeverps contract in utter disregard of the inquiry, then going on in the Senate,
a body mandated to inguire into the operation of the Executive Branch, the
public may suspect all the more that an "anomalous contract” was being
railroaded, and even the Senate itself may believe that the government
interest was being disregarded. The Secretary, therefore, considered it in the
interest of the government to invoke the reservation clause and to subject the
whole procurement and feeding program itself to an impartial review by a
Committee composed of resource persons and technical experts in the field.

r

The Results of the Committee Review on the Food for School Program
(FSP) Procurement of Fortified Instant Noodles with Fresh Eggs and
Malunggay shows a negative finding on the accusations, and Jeverps is
seeking reconsideration based on its own perception of Sec. 41(c) of the
Implementing Rules of R.A. No. 9184, We, therefore wish to be guided by
your authoritative legal opinion whether, under exié.ting law and jurisprudence,
DepEd acted correctly, as above outlined. Moreover, considering the motion
for reconsideration by Jeverps of the Secretary's decision, and the said

results of the Review Committee, we wish to know whether a reconsideration
is legally in order.

We shall await your legal opinion. In the meantime we shall maintain
the status quo until the issuance of your legal opinion.

Very truly yours,

ATT./FR-ANKLIN C. SUNGA
Undersecretary -

cc: Hon. Jesli A. Lapus
Secretary
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This refers to your letter dated July 30, 2009, requesting for legal opinion
on the proper interpretation and application of the reservation clause by the
Secretary of the Department of Education (DepEd) pursuant to Section 417 of
Republic Act (RA) No. 9184, also known as the “Government Procurement

Reform Act”, in the light of DepEd's bidding conducted for the procurement of the
“fortified instant noodles”.

You inform us that on February 27, 2009, Jeverps Manufacturing Corp.
was declared by the DepEd as the winning bidder for the supply and delivery of
fortified instant noodles with fresh eggs and malunggay; that soon after the
bidding, it was reported in the media that the noodles used in the program were
overpriced and did not contain eggs and the specified nutritional contents, and
that there were irregularities in the bidding process; and that, as a consequence
thereof, the Education Commitiee of the Senate decided to conduct an inquiry on
the reported “irregularities” and “anomalies”. .

You also state that upon examination of procurement documents, it was
shown that certain markets and product assumptions may no longer accurately
reflect the market conditions such that to sign the contract in favor of Jeverps
Manufacturing Corporation will not redound to the benefit of the government,
hence, the DepEd Secretary issued a Memorandum dated May 26, 2009,
canceling the said bidding by invoking his reservation rights under Section 41(c)
of the Implementing Rules and Regulations (IRR) of RA No. 9184, {0 wit:

Section 41. Reservation Clause.

' Sec. 41. Reservation Clause. — The Head of the Agency reserves the right ta reject any and ali
Bids, declare a failure of bidding, or not award the contract in the following situations:
XXX XXX XX R
{c} For any justifiable and reasonable ground whera the award of the contract will
not redound to the benefit of the government as defined in the IRR.



41.1

Matters:

1.

- The Procuring entity reserves the right fo reject any and ali

bids, declare a failure of bidding, or not award the contract in
the following situations:

XXX XXX

c) For any justifiable ang reascnable ground ‘where the
award of the contragt will not redound to the benefit of
the Government as follows: (i) if the physical and
economic conditions have significantly changed so as
1o render the project ng longer economically,
financially, or technically feasible as determined by
the head of the procuring entity; (ii) if the project is no
longer necessary as determined by the head of the

in view of the foregoing, opinion is Specifically requested on the following

Under the factual circumstances outlined above, was the aforesaid

decision not to sign the contract in favor of Jeverps within the
Purview of Section 41(c) of the IRR of RA No. 9184?
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mandate of the Government Procurement Policy Board (GPPB).? Section 63(a)
and (b) of RA No. 9184 granted the GPPS8 the power to protect national interest

in all matters affe

cting public procurement and the power to formuiate and

amend, whenever necessary, the IRR. Vested with the rule-making powers, the
GPPB has the competence and primary jurisdiction to apply and interpret the

rules in resolving

the issue, taking into account the policy repercussions of

addressing the question involved.®

This rule arises not only from practical considerations, but also out of due
respect and deference for the competence and expertise of the office having
primary jurisdiction to resoive the matter for its familiarity with the policy
repercussions of the question as well as the logical recognition of the lawful
exercise of an authority conferred by law.*

Moreover, the specific issyes raised in the instant request necessarily
involve the substantive rights of private parties, e.g., Jeverps Manufacturing

Corporation, upon whom the opinion of the Secretary of Justice has no binding
effect and would, in all probability, contest the same in court if the opinion turns

out to be adverse to their interest. As a matter of policy, therefore, the Secretary
of Justice has consistently refrained from rendering opinion or giving legal advice

on questions which are justiciable in nature or those which may be the subject of
judicial controversy. | :

We, therefore, suggest that you directly address your request to the
GPPB, the office which is in the best position to answer your queries.

Very truly yours,
—_—
AGNES ¥s ANADERA

e N

Dapanmam af Juslice

? Secretary of Justice
2006,

 ATD-09-0001807

Opinion No. 33, current series, citing Op. No. 39, s, 2005 and No. 15, s,

®Id., Op. No. 15, s. 2007.
Ibid., citing previous opinions.

5

Ogp. cit., Op. No. 29, current series, citing previous opinions.
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07 October 2009

" HON. AGNES VST DEVANADERA —
- Acting Secretary ., | oFrice
L Departmep.tf_of Justice - ’

" Dear Secretary Devanadera:

o _W*é'lératéfmly acknowledge receipt of your Op —
2009 declining our request dated 30 July 2009 for you to render a

n
~ . opinion on the issues we raised in said request.

7. In the interest of clarifying certain points of law raised by Jeverps in
. its letter (Annex “C” to the letter-request of 30 July 2009) given that the
. * opinion did not touch on the arguments of Jeverps and a resoiution of the
" Department in this regard may guide us on how to resolve the pending
~ motion’ for reconsideration of the Secretary’s decision not to sign the
.. contract, may we pose the following: o
- 1. When.does the maximum period of twenty (20) days to act on a
~ - procurement contract under the provisions of Section 37 of Repubiic
. 'Act No. 9184 commence to run? B :

2. Assuming that DepED did not act within the twenty (20) days under
Section 37, are the provisions of Section 41 of the same law still

invokable by DepED? In the alternative, .is the Purchaser-Supglier
Contract now deemed approved? '

Thank you. We hope this merits your consideration.

DEVARTMENT OF EDUCICR : | ~ Truly yours,

D P o,
R[Oﬁf 07w ATTYﬁ?R.ANKLIN(C.'SUﬂV' N
—_— u e Undersecretary
BY:.&!&.'&EL_ :

Copy furnished:

Secretary JESLI A. LAPUS

“Tducating for a Strong Republic”
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KAGAWARAN NG KATARUNGAN
Department of Justice
Manila

November 9, 2009

Atty. Franklin C. Su’ﬁgé
Undersecretary -
Department of Education
DepEd Complex

~Meralco Ave., Pasig

Sir:

1
This refers to your request for the clarification of “certain points of law” raised
by Jeverps Manufacturing Corporation, in its letter of July 30, 2009, addressed to
Secretary Jesli A. Lapus of the Department of Education (DepEd),' relating to the
approval of its contract with the DepEd for the procurement of “fortified instant
noodies’, which was the subject of this Department's Opinion No. 39, current series.

In this light, you are posing the foliowing questions:

1. When does the maximur period of twenty (20) days o act
on a procurement contract under the provisions of Section
37 of Republic Act No. 9184 commence to run?

2. Assuming that DepEd did not act within the twenty (203
days under Section 37, are the provisions of Section 41 of
the same law still invokable by DepEd? In the alternative, ic
the Purchaser-Supplier Contract now deemed approved?

We regret that we have to decline to render opinion on the issues raised.

At the pain of being repetitious, we would like to reiterate that the
resolution of the queries raised involves the interpretation and application of
Sections 37 and 41 of R.A. No. 9184 and its IRR, which falls within ihe mandate
of the Government Procurement Policy Board (GPPB).! Saction 63(a) and (b) of
RA No. 9184 granted ihe GFRB the power to protect nationa! interest in all matters
affecting public procurement and the power to formulate and amend, whenever
necessary, the IRR. Vested with rule-making power, tha GPPR has the compatence

' Secretary of Justice Op. No. 33, current series citing Op. MNo. 39, 5. 2005 and No. 15, 5. 20006,
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and primary jurisdiction to apply and interpret the rules in resolving the issues, taking
into account the policy repercussions of addressing the question involved.?

This rule arises not only from practical considerations, but also cut of due
respect and deference for the competence and expertise of the office having primary
jurisdiction to resolve the matter for its familiarity with the policy repercussions of the

question as well as fiom logical recognition of the lawful exercise of an authority
conferred by law.?

Be that as it may, and for your information and guidance, we would like to
make the following observations:

Section 37 of R.A. 9184 and Section 37.4 of its IRR Jay down the following
guidelines for the approvai of contracts, viz:

Section 37. Notice and Execution of Award. —- xxx

Within ten (10) calendar days from receipt of the Notice of
Award, the winning bidder shall formally enter into contract with the
Procuring Entity. When further approval of higher authority is required,
the approving authority for the contract shali be given a maximurm

- of twenty (20) calendar days to approve or disapprove it. xxx*

XXX XXX

Section 37.4. Approval of Contract.

When further approval of higher authority is required, tha
approving authority for the contract, or his duly authorizec
representative, shall be given a maximum of twenty {20) calendar
days from recsipt thareof, together with all documentary
requirements, to perfect the said contract, to approve or
disapprove it. xxx°

The use of the term “shall” in the above-qucted provisions contempiates
mandatory character, which implies that the approving authority is obliged to approve
or disapprove the contract within the maximum period of twenty calendar days.
Under the rule of statutory construction, the term "shall” is a word of command , and
one which has always or which must be given a compulsory meaning, and it is

?1d., Op. No. 15, s. 2007.

® Ibid., citing previous opinions.
* Stress ours.

® Emphasis supplied.
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generally imperative or mandatory.® it has invariable significance to impose a duty
which may be enforced particularly if the public is in favor of this meaning or when
addressed to public officials, or where public interest is involved, or whera the public

persons have rights which ought to be exercised or enforced, unless a contrary
intent appears.’

Also, the word “maximum”, as used in the aforesaid provisions, acted as a
modifier because it placed a limit on the period upon which the approving authority is
allowed to act on the contract. This means that the said period is not subject to

extension. This view finds support in Section 38.2 of the IRR which, insofar as
material, reads:

Section 38.2. If no action on the contract is taken by the
head of the procuring entity within the period specified in

Section 37. 4 of this IRR, the contract concerned shall be
deemed approved. xx®

The provisions of Section 38.2, above-quoted, are clear and categorical
enough that interpretation is not necessary-—only application.’

. As a finai note, we wish io stress that the Heads of the Procuring Entities or
their respective duly authorized officials, as the case may be, shall be responsible
and accountable for ensuring that all Government contracts they apgrove andfor
enter into are in accordance with existing laws, rules and regulations. :

Very truly yours,

—
AGNES VST] ANADERA
cting Secretary
|

A

Depariment af Jusucy

ATD-08-0003480

5 Enriquez, etl al. vs. Enriquez, et al., G.R. No. 139303, August 25, 2005; ciling Lacson vs. Lacson, 24
SCRA 848, August 30, 1968. 3 .

" Ruben A. Agpalo, Statutory Construction,Fourth Edition, 1998, at pp. 333-334.

® Emphasis added.

® Op. Nos. 17, 10 & 9,current series; Nos. 80, 64 & 57, s. 2008.



o B Republic of the Philippines .A ”“ u
R w Department of Educatiop DQ?JED

n:mm‘\n‘.\;r [1:] H'W-!’Mh‘.‘-

L Tanggapqn ng Kalihim
- Office of the Secretaly

Committee Review on the Fooqd for Schoo) Program (FSp)
Procurement of Fortified Instant Noodles
with Fresh Eggs and Malunggay

o~

the civi] society and industry

1. Department of Agricuiture (DA) -
Agri-Businesg and Marketip

2. Department of Agriculture (DA) - Bureay of Anima] Industry (BAID);

3. Department of Agricultyre (DA) - Bureay of Plant Industry (BPD);

4. Department of Agriculture (DA) - Livestock Development Council
(LDC); |

5; .Department of Health (DOR) - Bureay of Food and Drugs (BFAD);

6. Department of Health (DOH) - Natiopa] Nutrition Coupgj (NNQ);

7. Department of Science ang Technology (DOST) - Food and Nutrition

Research Institute (FNRI); _

8. Government Watch (G-Watch), Ateneo School of Government;

9. Universa Robina Corporation (URC); |

10.Air 21 Inc.; and

Office of Assistant Secretary for

TN

SEAMEO INNOTECH, Commonwealth Avenue, Quezon City to undertake 3

Teview of the Food for School Program (FSP) €specially on the Procurement of
Fortified Instant Noodles with Fresh Eggs and Malunggay.

The Committee, headed by Ramon ¢, Bacani, Undersecretary for
Regional Operations, introduced the members of the Committee ang outlined
the agenda for the day. He thanked Cveryone for their attendance and for
contributing to the Cause of education,

: n
epEd Cornplex, Meraica Ave,, Pasig City 1600-@_ 633-7208/633-7228/632-1361 @ 636-4876/A37.cn
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- After explanation of the  workshop mechanics in the mo
members were divided into three (3) groups (Annex —
Covering the basic aspects of the procurement:

rning, the
Group composition)

Group 1 - Program Implementation / Nutritional Content
g Group 2 - Costing/Price
; Group 3 - Procurement Process

summarized below:

Group 1: Program ImplementationlNutritional Content

On the best feeding program in terms of choice, fecding days and
frequency in a day " "

' Considering that there are different feeding programs offered by various
government agencies in the country, the best choice of feeding commodity that
the Department could provide as of this time is still the noodles. It suits the
needs of the children in terms of vitamin/micronutrient deficiencies and because
the children get. not only nutrients but also satisfaction/fullness to mitigate

" “short term hunger”. The Packaging of noodles is also one of the factors
considered, |

Based on the reports gathered by the School Health and Nutrition Center
(SHNC) during the Past years of implementation, there is an improvement in
student’s[attendance in class and in the health and nutritional status of school

The total nutritional value that a student needs for a day can be

supplemented by 80 grams of noodles to supply 1/3 of the Required Energy
Nutrient Intake (RENI) of 1,400 calories. It has been noted that 100 grams of
noodles are served for two students or only 50 grams for each student.

| ' DENRSIS
2epEd Complex, Meraico Ave., Pasig City 1600 I 633-7208/633-7228/675. 1101 & cog. -
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On program design, details ang implementation

On noodles as the commodity for the Food for School Program (FSP)

The group decided to recommend the continued procurement of noodles
for FSP because:; |

a. Instant noodles has become part of the food consumption pattern of
_ o the Filipinos over the last few years, and in many poor households,
- o ‘noodles has replaced rice as staple, because of its accessibility,
ease in preparation, acceptability to Filipino taste and affordability.
Because of these Characteristics, the DOH has accepted instant
- noodles as a viable vehicle for food fortification to address current
nutritional problems particularly iron deficiency anemia (IDA).
IDA is the most prevalent nutritional problem in the country
affecting especially 6-11 months old infants (66.7%), 1 year-old
children (53.0%), 6-12 year-old growing children (37.4%),
pregnant women (43.9%), and lactating mothers (42.2%). Iron-
deficiency anemia results to decreased physical development and
long-term cognitive development, as well as poor growth.

b. DOH promotes public-private Partnership in food fortification by
€ncouraging processed food manufacturers to avail of the Sangkap
Finoy Seal which they can display on their product labels and

packaging materials after a certification process awarded by its

3
'Ed Complex, Meralco Ave., Pasig City 1600 633-7208/633-7228/632-1361 ¥ 636-4876/637-6200 ', www.deped.gov.pl
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C. To enhance the nutritional quality of instant noodles, the Naﬁonal
Nutrition Council advises the public to add green leafy and yellow

d. The various types of noodles supplemented with squash, saluyot,
etc. are collectively called veggie noodles and are good sources of
Vitamin A, protein and other nutrients. Instant veggie-noodles are
included as one of the food commodities for tiie Malusog na
Simula, Yaman ng Bansa Nutrition Program in the Generaj

Appropriations.Act (GAA).

It was also agreed to complement the noodles with another food
commodity to provide variety in the meny.

~ Oon alternative commodities

There are different commodities that can be used as an altemnative to
supply the nutritional needs at a comparable cost, These include pan de sal, pan
de coco, ‘mongo, nutribun, camote, among others. It is also suggested that
nutritious drinks should be included in serving the noodles to the students.

However, due to the Iong process that is involved in procuring a variety
of different commodities, it may be difficult to have many items.

On the different options in providing noodlés, fresh eggs and malunggay.

Malunggay powder can be added to noodles at 3 grams of malunggay
powder per 100 grams Pack of noodles. Beyond this level, taste and color
and the palatability of noodles may be affected.

4
. i i vl
DepEd Complex, Meraico Ave., Pasig City 1600 633~7208/633-7228/632-1361 = 636-4876/637-6209 i www.deggd.gg
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' _It 1s suggested that students eat different kinds of food but with the same
nutritional value. These can be rotated on a weekly basis to avoid “noodle

fatigue” or an additional commodity can be served to complete the 30 grams
additional nutrient needed by the student’s body.

On the number of feedings

For this program to take effect and result in an improvement on the health

A of the students, a minimum of ninety (90) days to a maximum of one hundred
' twenty (120) days are needed excluding Saturdays and Sundays.

On complying with the specifications

5 Manufacturers with a license to operate are required to comply with the
general manufacturing practices (GMP). Different agencies have their own set
of requirements to comply with. The BFAD conducts inspection and samples

are being collected to determine compliance with specifications and in
accordance with the production process.

On downloading of funds

Even if the ‘funds are downloaded to the division level, Division Offices |

still have to undertake the procurement process. Thus, the same process will be
used in procuring the noodles. -

Jt is suggested that the noodles still be procured centrally but the
additional: commodities that will supplement the noodle must be procured
locally by region/division since they are the ones who know what their students
exactly need and what the province may best offer. Hence, there must be

latitude for the Regional Directors if the additional commodities will be locally
procured.

On the delivery of goods to the end-user

The district offices receive the delivered commodities through the District

Supervisor. It is only at the time of delivery that they are able to get a sample of
the commodity. -

6
g
DepEd Complex, Meralco Ave., Pasig City 1600 633-7208/633-7228/632-1361 @ 636-4876/637-6209 F:- www.deped.¢
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NUTRITIONAL CONTENT

On noodle cake

s The noodle cake’s nutritional content is based on the specific data in the
, Food Composition Table (FCT) of flour, water and binder. Flavoring has no
nutritional content. However, it can be used as a vehicle for the fortification.
There is a nutritional labeling of each finished product but this is not mandatory.

It is suggested to have the néeded nutritional value for the noodle cake

- with flavoring, enhancer, egg and malunggay as the basis of the ordinary
noodles’ nutritional content. -

On commercial noodles

SHN_C-, conducted comparative analysis on the nutritional content of
<~ commercial noodles. These have different nutritional contents and that is the
‘ reason why the prices of commercial noodles also differ from one another.

The. . BFAD, FNRI and other concemed agencies can compare the
nutritional: contents of the different commercial noodles,

On nutritional needs of the child

The nutfitibnal needs of the child are met with the prescribed
specifications of noodles because of the presence of energy, calorie, protein and

other important nutritional contents. That is the main reason why DepEd uses
noodles for its feeding program.

On “cook™ versus “no-cook’ noodles

The best is still “no cook” because of practicality and savings in time.
The process by which the noodles are being prepared is considered. “Cook”

“ 7
.DepEd Complex, Meraico Ave., Pasig City 1600 633-7208/633-7228/632-1361 7 636-4876/637-6209 -F:i www . deped.(
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nqodles require 10 minutes cooking, including the boiling of water for three
minutes, the boiling of noodles mixed with the water for another three to five
minutes and then the flavoring is added. In addition to that, time should be
allotted for serving each student in their own soup bowl! (considering one-time

cooking of all the noodle packs of all students). The servings may not be
equally distributed to the students. '

In using “no-cook” noodles, lesser time is needed since noodles are

placed in each student’s soup bowl (and this can be done by their own mothers)

2~ and then boiled water is poured. Also, in “no-cook™ noodles, nutritional

: contents such as vitamin A, iodine, and iron are stable compared to “‘cook”
noodles wherein some of the nutrients are lost in the process of cooking.

On the use of eggs

Eggs are rich in protein and can serve as binder. Salmonella infection
may occur if eggs are not cooked properly. The protein content is provided also
by the flour aside from the egg. Flour is rich in protein (at least 12% is present)
and it can become an alternative to enrich the protein in the noodles.

.The: only difference between fresh eggs and egg powder is the moisture
—~ content. It is still best to use fresh eggs. It has been a practice to mix fresh eggs

in the noodles. The manufacturers ensure that the eggs used in the process are
not contaminated. .

Eggs should always be present whether fresh eggs or in powder form.
The presence of eggs can be validated through analysis and inspection of
production line by BFAD. DepEd can request BFAD to join the inspection team
to ensure’ that tlhe production is in order. Aside from inspection, regular
menitoring and testing of samples safeguard the process and ensure that the
nutritional specifications are being followed.

On the use of malunggay

Malunggay is rich in vitamins A, C and B complex (specifically B2-
1.025mg per 5mg), Vitamin E (5.6mg per 5g), Magnesium (18.4mg per Smg)
Calcium (100mg per Sg) Potassium (66.2mg per 5g), Sulfur (43.5mg per 5g)
and protein and amino acids. It is a mixture of many nutrients combined in one

) ] 8
DepEd Complex, Meralco Ave., Pasig City 1600 633-7208/633-7228/632-1361 ﬁ 636-4876/637-6209 ‘Fz- www.deped. qov.|




i

,;,‘

. 7 Republic of the Philippines %

‘Department of Education, D@ ED

ek g P o FERCAfuny

> Lt Tanggapaﬂ ng Kalihim
Office of tha Secretary

food. All these help in the growth and development of 4. years old children
specifically in the effective working of the body and immune systems. A
mixture of different food and/or vegetable items is necessary to provide the
nutritional content that can be found in malunggay,

a. Dried malunggay contains
® 10x the Vitamin A found in carrots
* Yathe vitamin C of oranges
* 17 x the calcium of milk
* 15 x the potassium of bananas
* 25 x the iron of spinach
* 9 x the protein of yogurt

» b. Fresh malunggay contains

- ‘e 4% the Vitamin A found in carrots

® 7 x the vitamin C of oranges

* 4 xthe calcium + 2 x the protein in milk
* 3 x the potassium of bananas
® 3/4 x the iron of spinach
* 2 X the protein of yogurt

noodles. .(Sourcé’f www.mmvc@fnri.dost.gov.ph - Veggie noodles now
available in the market.)

Scélx_ra International is one of the verifiable sources of malunggay

. powder. -wae,ve‘r, different places in the Philippines like Tarlac and Ilocos are
5 among the sources of malunggay.

The price of malunggay powder in Pack ranges from P1,000.00 to

P1,500.00 per kilo at the Bureau of Plant Industry (BPI). The high price is due
to the nutritional contents,

T e R T AR BT S T R LY

-
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Information/data from other agencies

“ .The DOST-Food and Nutrition Research Institute (FNRI), DOH-National '
Nutrition Council (NNC) and the DOH-Bureau of Food and Drugs (BFAD)
were asked to prepare statements to refute the allegations and set the record

straight as to the allegations in the Quido affidavit which were mis-quotations of
the agencies statements and findings.

Group 2: Review of Price/Costing

~ Onthe advantages/disadvantages of “cook” and “no-cook” noodles

Cook No Cook

More manpower required 15 % more expensive

More cooking paraphernalia needed | Just pour hot water .

More cooking time needed '

; Difficulty in getting the correct

| ortion for the students

The group recommended the continued use of “no-cook” noodles.

= On why the iii_dustry did not participate in the prbcurement of the noodles
) o

Universal Robina Corporation (URC) from the noodle manufacturing :
industry represented by its General Manager Mr. Edwin Canta said that they
initially planned to join. However, when they learned that delivery to the remote
areas is part of the requirement, they decided not to continue because of the cost
involved in delivering to these areas. It did not meet their profitability threshold.

On the use of eggs and egg powder

Ms.. Mildred Esquillio of the United Broilers Raisers Association
(UBRA) asked for the thirteen (13) target provinces to determine if their
members can supply the required quantity.

Only 2/3 or 66% of the whole egg provides the protein requirerpent for a
typical 100 gram pack. In the 2007 procurement, the DepEd Inspection Team
visited the plant during the production stage to verify that eggs were manually

" ”t;ic, 10 ;
DepEd Complex, Meraico Ave., Pasig City 1600 633-7208/633-7228/632-1361 & 636-4876/637-6209 “a www.deped.goy
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cracked and included in the manufacturing process to meet the protein
requirement. 2 E

As to the use of egg powder in the noodles, Mr. Canta said that there is no
€gg powder manufacturer yet in the Philippines. As a cost estimate, egg powder
will add an additional 5-10% to the cost. The increase in protein content for egg
powder cannot as yet be measured vis-a-vis the use of fresh eggs. .

On the cost of malunggay

Based on the information given by the Bureay of Plant Industry (BPI),
malunggay powder is priced at P1,000.00 — P 1,500 per kilogram or P1-1.50 per

gram. For a 100 gram noodle pack, 3 grams of malunggay are needed to achieve
the required nutritional value. '

On freight

- Based on the Senate Committee hearing, freight compﬁny Red Cargo
allotted a price of P2.5 — 3.5 per unit on freight costs. The Procurement Service

reported ‘that the cost of freight increased by 5% in 2007 when the drop off
point was at the District Office.

* M. Emer Hagan of Air 21, Inc. said that ideally, freight should not be
measured by unit. Various factors need to be considered such as the mode of
travel, i.e. by land; sea or air, distribution points and allocation of space. He said
that he can help DepEd formulate the definition for these technicalities.
Normally though freight ranges from 18-20% of the manufacturing cost.

On the i'nd'nstry standard detailed costing of the noodles

Following the approach used by Senator Mar Roxas during the Senate

. Committee hearing and based on industry information provided by Mr. Edwin
Canta of URC, the attached computations shows that the price per pack of the
bidding appears to be within reasonable levels. The approved budget for
contract (ABC) for the 2009 procurement is P19.00 for the cost of commodity

and P3.00 for the freight and handling or a total of P22.00. The bundled bidded
price is P21.896 inclusive of freight and handling.

11 :
I" N )
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The figures in tabular form are as follows:

COMPUTATION BASED ON ESTIMATES PROVIDED BY
| NOODLE MANUFACTURER AND FREIGHT ROWARDER
0.29
VAT (12%) 0.66 :
Manufacturer's Gross Profit Margin (35%) 1.68 2.63
gt Cost of goods of 50g "cook” noodles (includes cost of 3.12
: noodle cake, oil, flavoring and packaging)
Plus 15% for "no cook" 0.47 3.59
Multiply by 2 for cost of 100g "no-cook” noodies - 7.18
Add: Eggs* 2.48
Malunggay** 2.25
Inner Wrapper-** 0.10
Vitamins . 0.20 5.03
_ Gross Profit Margin (35%) 4.27
l . VAT( 12%) 1.98 6.25
18. 46
Freight to District Office (19%) 2.32
Total ' ' 20.78

*Eggs~-éost_3.-75 each. For a 100g noodle, 2/3 of the whole egg is needed
P3.75 x 66% = P2.48

“"Average cost of malunggay powder is 75 cents per gram \500-1500 per
kilogram}, For a 100g noodle pack, 3-5 grams are required.
P0O.75x3=P225

*Inner wrapper used to cover 40 packs in one box costs 4 pesos each.
P4.00 / 40 packs = P0.10

o l!?:‘! F J
PepEd Complex, Meralco Ave., Pasig City 1600 B 633-7208/633-7228/632-1361 636-4876/637-6209 "= www.d .
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a On the technical specifications to K
| noodles

It was agreed that the technical sp
— GAA and the nutritional content s ould be bag

: . d-us¢r should also consides | the packaging
requirement (whether 50 ora 0 grams or such,bther gramrjage) as wel] as
the availability of the ingredients (in méﬁﬁﬂﬁf; noodles, eggs, malunggay,

1S pue 2 sy ¢
peig g safeur O30 £
Beis

ST T A O

On the- technical specifications to
— marKet survey .

The body suggested that a markcSiITEN > col
for the end user to better formulate the specifications. This is crucial to
determine and validate the supply of raw materials as well as to check the
quality of the goods to be procured. It ws - * i
approval of authority to procure, the techni

' i ward§ Committee (BAC).

asuemy/Hipuncny g
uoIsTAl] uondadsy] ‘L

On the relevant factors/cost compo

entg=#fat should be considered |in
¢ Approved Budget for COHEFHEYABC) for the procurement
. ¥ asBeuep wm;:::;? 4 ——

. AI0]) sxcnerppwpy, | [euapdaodg jo mopemmg

of noaodles

It was agreed that the relevant faq

DepEd Complex, Meralco Ave., Pasig City 1600 & 633-7208/633-7228/632-1361 ¥ 636-4876/637-6200 T www.deped.ggy.ph



v L

- g s

| g “ ” Republic of the Philippines ¢
%‘J) Department of Education 'i

Tanggapan ng Kalihim

Office of the Secretary

ie. with egg, with malunggay), profjt margin, valae—adeed tax and cost of

freight and handling.

On the histoi'y of bidders/s from 1999 to present, the bidders and|the

winning bidder : ‘Bupppig femdy 39npuod s gdvm S
1817t 3 ud s gavm b
“Bunupd 1817 3914
. . 10 ey 0] 11, Japuniiasl . =
______ Rased on historical data from 1999 to 2008 'thefd"were Sther Prospegtive
bidders who bought bid documents|but Jeverps Manufacturing Corp. | was

¢valuated as the Towestsingle calculdted and the
pre-bid meeting was cancelled becitns .. i The
committee sent letters to noodle manufacturers and another pre-bid meeting.

l-».a". bidder. In 200(},

— On-the-issue whether it is hetter to bundle supply and delivery or to

unbundle the supply and delivery of noodles

-

—Bitding-for-freight-and-handli gpasmulssnsaeq&mm;mwgoq from the

BLIOD

Iy of noodles so that| omlmgm%mgﬁmmml patvpag kage

-

to be bidded. Bidders can offer more 3 dydtaapeonspricestothe-aoyernment.
“Buntind 157 g
L . . . 40} S UE 5131 AV Mg0LPIpIEMmIO) D
——On-the freight-companies’ participation in t e TLeight component to épsure
. o FAraarap o d; w ay3 afuey> 0y papm
least COSt : . KouaBe :;l‘;al:i;‘;l::;;: l;.’re Jul;:.udgqsqgo a‘plt):uz"e:;pe

dn-’[a!d s ao:s_ [_enn_m uy paecaxa udv Ijpuey 01 {\@QH ‘

It was suggested that the end-CUT ORI rding

companies. It was also suggested to have a b1d per lot per area for more service
pr0v1ders to partlc:lpate 1nc1udmg small and medium sized players.

On the role and function of the Tlachmcal Support Division (TSD) vis the
end user vis the BAC in coming up{with the bid specifications/requirements

‘IWdd-Sd JO suonIesuel) SSIUISNG
JO 35IN0D Y3 UI [ENISN 10U 311 1Y) SISED 13YI0

__’Ehe_gnmp_mg%that the|e ggg;gs ﬂ‘h‘ﬁ‘veﬁtéueerpdumt ran 1 ustry
id

uenb ur a:ua paxord w al .
study and request assistance from the AL ammitke THAQ) prior

to the approval of mm-ﬁ‘ty to pr ocug%’mml’g fi‘PdPei‘i‘,‘a!%NaﬂTec hnical

0.1d UT Sases [eun1y QQXB

ordapce withuRebe MNew93Bdnip assigt the end-

user. Likewise, the TSD shall assist the BASUOI@0XY 1apI() safes

14
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On the issue whether the end user apd/or BAC is reqmred to send letters of
ravitation To all feadimg mamufacturers of noodles to have enough bidders

It was agreed that the end-usef 130?1\6'\%0}3ij?§3"63“’§'5$# TOSEHE Tatters of
vitations to all leading manufactufers of.: i JH”E’VJ SREGIANRR e eqough
—bidders, However, majer—players were saes ARt therprocatéinént of the
____fortified noodles through publication in newspapers, Phll-GEPS, DepEd website
and DepEd bulletin boards. :

. On packaging

Packaging camrbe-flexible from-a-minimum o ) grams and maximum of
rers can join and bidders will be z:i;ed to
offer the maximum number of picks within the ABC. The basis for the

=
£
=
&,
e
Q

3hia0ay Araataq 1oj (1) 350U SIfES 51 aJaﬂL;!;lell!::j {(y::g;
ssBeuepy suonerd() oF papaemia) aq [Im Japunuay L
3010AU] S3[BS 0} JAPI() 53[5 IYSULI] J[LM (JOVM '9

“Buryard [emYy 12npuos M (JAYM

___Qn_o_thﬂprocurements options

: Ulverrﬂm'mof-ﬂie-?l‘ocurc ent, the contradf“dt‘jﬁs‘tﬂbedbwkm do n into
| ce or cluster of | parate
: biddings for supply and freight and hapdlse
~ On transparency'
For transP—areerf'ﬂle promm.ment.pmcess_thﬁre should be two to three
3 at eyery stage of the procurement process. They
p'f ‘ may also inonitor the delivery dowh to the drop-off points.
i P ' Funuyd 3517 31d
§$‘ . . < ] 10§ 08 51 213y Jel (VA ©1 Juas 3q 1w tapunuas v £
v . ) Juandop O Surpuodsaiios sy Jo ssaippy o] diyg ay
; ’ aBueyp fiim JyeIs (q(TYM uswdiys jo apow u aéump e
2 3q ||+ 3591 173 WEQ-S PRYHOU sty Aouade ayy wayp,
2 14 I
! Q5 ST a13Y) 1211 (J(IVM 01 PRpIEMIO) l;;:l'[l::: ﬁgu):;g_, :.'] .
oo i3uppnd aroyaq pue pred usaq
Y UV 12Ye ($3)ssa1ppe A1aAfap ay3 a8uey2 0) Mol
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