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Government Procurement Policy Board

INPM No. 61-2009|

27 November 2009

NORBEN O. MINERVA
OIC, Sales and Marketing
FEDERAL MANAGEMENT AND MAINTENANCE, INC.
#5 South Lawin Ave., Philam Homes, Quezon City

Re:  Eligibility Requirements for Joint Ventures

Dear Mr. Minerva:

We respond to your letter dated 22 October 2009 seeking our opinion on the
eligibility requirements of a joint venture vis-a-vis the bidding for janitorial services

of the Department of Transportation & Communications-Metro Rail Transit Il
(DOTC-MRT3) or EDSA Line.

Based on your representations, your agency is one of the participating bidders
in the above mentioned EDSA Line bidding, and that, you have noted certain
observations during the conduct of the bid opening. Specifically, you are claiming
that one of the bidders, a joint venture (JV), should not have been declared eligible on
two counts, viz: (1) one of the members of the JV did not comply with the
*continuous janitorial operations for the past three (3) years” provision on the IAETB
since it started operation only in the middle of 2008; and (2) the other member just
recently filed its Income Tax Returns electronically and not since 2005.”

At the outset, we wish to inform you that the Government Procurement Policy
Board (“GPPB”) and its Technical Support Office (“TSO”) only render policy and
non-policy opinions respectively, on issues purely relating to the interpretation and
application of our procurement laws, rules and regulations. It has no jurisdiction to
rule over actual controversies with regard to the conduct of the bidding since it has no
quasi-judicial functions' under the law. Thus, it cannot dictate to the BAC which
bidders should be declared as eligible, which bid should be accepted as the lowest
calculated responsive bid, and to whom should the contract be awarded. We adhere to
the view that the functions of the BAC cannot be interfered with by any government

' Quasi-judicial is defined as the term applied to the actions or discretions of public administrative
officers or bodies required to investigate facts, or ascertain the existence of facts, hold hearings, and
draw conclusions from them, as a basis for their official action and to exercise discretion of a judicial

nature. (See Agpalo, Philippine Administrative Law, 1999 Ed., p. 2] 6 citing Lupangco v. CA, 160
SCRA 848, series of 1988
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concomitant responsibility that they perform such functions with judiciousness,
adhering to the principles of transparency, accountability, equity, efficiency, and
economy in the procurement process that it carries out for the procuring entity.

Hence, to reiterate, the determination of a bidder’s qualification, eligibility and
compliance with the requirements for a procurement opportunity lies within the

responsibility and discretion of the Bids and Awards Committee (BAC) of the
procuring entity concerned.

Nonetheless, for guidance purposes, we would like to point out that the GPPB
has already ruled, on several occasions, on the issue of whether or not all the members
of the joint venture should submit all the eligibility requirements, as follows:

“The requirement for submission of legal documents should mean the
individual submission of ail the entities comprising the joint venture. On the
other hand, because usually joint ventures have become a remedy to augment
on the capability of smaller enterprises to participate in competition and to
eventually perform the contract, the submissions of financial and technical
documentary requirements by any of the entities constitute compliance.”

Thus, it is clear that each member of the joint venture shall submit the legal
documents under the eligibility requirements. This is to ensure that all the parties
thereto have the requisite legal personality to conduct business.

However, inasmuch as the Government recognizes the need to encourage
small and medium businesses, which are unable, either technically or financially, to
carry out a business undertaking on its own, to solicit the assistance of capable or
bigger businesses through a joint venture. Hence, it is sufficient that the technical
documents under the eligibility requirements should be complied with by at least one
of the members of the joint venture for purposes of determining the joint venture’s
eligibility.

Stated differently, therefore, the required eligibility requirements that must be
submitted by each member of the joint venture under Section 23.6 (2) of the
Implementing Rules and Regulations Part A (IRR-A) of Repubhc Act No. 9184, refer
to the legal documents specified under Section 23.6 (1).> With respect to the technical
and financial eligibility documents, submission of these documents by any member of
the joint venture constitutes substantial compliance.

We trust that this sufficiently addresses your concern. Should you have
additional questions, please do not hesitate to contact us.

Very truly yours,

. <) Q_‘ipmnd
/~RUBY U. ALVAREZ

Executive Director 111

> NPM Opinion Nos. 18-2005; 26-2007; 44-2007; 83-2007
3 The Revised IRR of R.A. 9184 took effect last 03 September 2009
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28 October 2009

NORBEN O. MINERVA

OIC, Sales and Marketing

FEDERAL MANAGEMENT AND MAINTENANCE, INC.
#5 South Lawin Ave., Philam Homes, Quezon City

Re:  Determination of the Eligibility

Dear Mr. Minervag :

We respond to your letter dated and received October 22, 2009, asking our
stand regarding eligibility of one of the bidders who claims to be eligible in accordance
with the requirements provided by Republic Act No. 9184 (RA 9184) and its
Implementing Rules and Regulations Part A (IRR-A).

f\ Based on you letter, during the conduct of the bid opening on September 18,
2009, Federal Management and Maintenance, Inc. (FMMI) ascertained that it complied
with the necessary legal requirements as set forth by Department of Transportation and
Communications (DOTC), the Procuring Entity. However, one of the bidders, a joint
venture, claims to be an eligible bidder though it is clear that they are violating RA
9184 and its IRR-A .

A\ % Be advised that Government Procurement Policy Board (GPPB) has already
w\,ﬂ issued the revised IRR of the RA 9184. However we will base our findings on the IRR-
S A of RA 9184,

Rule IX Section 30.1. The BAC shall open the first bid envelopes (Technical
Proposals) of eligible bidders in public to determine each bidder’s compliance with the

documents required to be submitted for the first component of the bid, as prescribed in
this IRR-A. x x x. '

Therefore the determination of whether or not you have the eligibility is within
the jurisdiction of Bids and Awards Committee (BAC) and not Government
Procurement Policy Board (GPPB).

GPPB and its TSO only renders policy and non-policy opinions respectively, on
issues purely relating to the interpretation and application of our procurement laws,
les and regulations.

It has no jurisdiction to rule over actual controversies with regard to the conduct
of the bidding since it has no quasi-judicial functions under the law. Thus, it cannot



dictate to the BAC how to conduct its bidding and the related activities pertinent
thereto.

The functions of the BAC cannot be interfered with by any government agency
since these solely fall within their authority as sanctioned by the law, but with the
concomitant responsibility that they perform such functions with judiciousness,
adhering to the principles of transparency, accountability, competition, equity,
efficiency, and economy in the procurement process that it carries out for the procuring
entity. '

However for your guidance, the entities comprising the joint venture should be
able to individually prove to the satisfaction of the government that it has the
personality to engage in business undertakings. For this reason, the requirement for
submission of legal documents should mean the individual submission of all the entities
comprising the joint venture. On the other hand, because usually joint ventures have
become a remedy to augment the capability of smaller enterprises to participate in
competition and to eventually perform the contract, the submission of technical and
financial documentary requirements by any of the entities constitute compliance.

Thus, the extent of the effect of the deficiency by one of the comprising entities
to a joint venture depends on whether the deficiency refers to the legal, technical and
financial requirements. In the same manner, the determination as to whose financial
statement shall be used for purposes of the joint venture’s Net Financial Contracting
Capacity lies on the parties constituting the joint venture. This proceeds from the rule
that submission by any of the parties to a joint venture shall be sufficient satisfaction of
the requirements.

Therefore, The required eligibility documents to be submitted by each member

of the joint venture under Section 23.6 (2) of the IRR-A refer to the legal documents

/ under Section 23.6 (1), this is for purposes of determining the legal personality to

engage in business undertakings. With respect to the technical and financial eligibility

documents, submission of these documents by any member of the joint venture
constitutes substantial compliance.]

Please take note of the Non-Policy Opinions of GPPB-TSO NPM 018-2005
dated 3/8/2005 and NPM 002-2007 dated 1/12/2007.

We trust that this clarifies matters. Should you have additional questions, please
do not hesitate to contact us.

Very truly yours,

RUBY U. ALVAREZ
Executive Director 11T
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Government Procurement Policy Board T gl

Unit 2506, Raffles Corporate Center, F. Ortigas Jr. -
Ortigas Center, Pasig City o Framand

Dear Madame, Lo Kardloc. ;‘7" {

Warm greetings!! R M /{N/”/"?

We want to introduce to you our company, FEDERAL MANAGEMENT and
MAINTENANCE INC. (FMMI), a duly organized private company engaged in providing

janitorial services to Department of Transportation & Communications-Metro Rail Transit
Il (DOTC-MRT3) or EDSA Line.

This has reference to the DOTC-MRT3 Janitorial Services bidding this year. During the
conduct of the bid opening on September 18, 2009, FMMI ascertained that it complied
with the necessary legal requirements as set forth by DOTC, the Procuring Entity.
However, one of the bidders, a joint venture, claims to be an eligible bidder though it is

clear that they are violating R.A. 9184 MQQ7- T6 mention, ohe™
memberof thig joint venture did ot comply With thie “gsiifinuous janitoridl operations for
the past three (3) years” provision on the IAETB because it just started operation in the

T o i R TSP

middle of 2008;.and_.the.other_member. just. recently filed its Income Tax Retums
electronically and not since 2005.

AT Lt A i,

Attached herewith for your reference are the following:

1) DOTC-MRTS Invitation to Apply for Eligibility and to Bid dated May 2009 (see
Attachment 1)

2) FMMI letter to DOTC-MRT3 BAC members, and COA representative as written

observation during the DOTC-MRT3 Janitorial Services Bid Opening last (see
Attachment 2)

In view of this, may we request from your good office an official written stand regarding
the above-mentioned matter for our guidelines and reference.

Thank you.

Very truly yours,
For Federal Management & Maintenance, Inc.

# 5'South Lawin Ave., Philam Homes, Quezon City
Tel. No.: 414-0171 Telefax: (632) 410-8085



ATTACHMMENT 2

Y

FEDERAL MANAGEMENT & MAINTENANCE, INC.

22 September 2009

DEPARTMENT OF TRANSPORTATION AND COMMUNICATIONS -
MRT Il /

BIDS AND AWARDS COMMITTEE
MRT lil Depot, North Avenue cor EDSA
North Triangle Area, Quezon City

Attention:  ASSEC. DOMINGO A. REYES, JR.
Chairman, DOTC-MRT3 BAC d Py Fasfss

Dear Sir,

Wae are writing this letter to formally bring to your attention our observation regarding

what transpired during the opening of DOTC-MRT3 Janitorial Bid on 18 September
2009 wherein DOTC-MRT3 BAC members, Bidders, and a representative from
Commission on Audit were present.

Mr. Jose Ric M. Inotorio and Engr. Femando Quiambao, both members of the DOTC-
MRT3 BAC, wrongfully declared the joint venture of Front Runners Property
Maintenance and Gen. Services Corporation (FRP) AND Top Choice to be eligible
bidder based on their submitted Eligibility Documents. This declaration of a joint
venture is invalid based on two (2) legal grounds:

1) Based on Section 23.6 of RA 9184 implementing Rules and Regulations of ‘\
2007 stated that *Each memb&r of the joint venture shall submit the required eligibility !
documents.” (See Annex A) The current DOTC-MRT3 Janitorial Services bidding is P
still untit this old RA 9184 IRR-A because the IAEB was released May 2009, and the |
revised version was just effective on 02 September 2009. ltem 13.2.a3 of the {
Instructions to Bidders (amended by Bid Bulletin No.1, Item 1, See Annex B) clearly
requires “Affidavit that the agency has been in continuous janitorial operations for the
past three (3) years and have experience on same or similar project in any mass
transport system; with a minimum daily ridership of a hundred thousand passengers;
with certificate of satisfactory performance; and with janitorial experience of five (5)

years.” FRP just existed for just more than a year. 1tis legally impossible for it to make
this affidavit. - ’

2) During the Pre-bid Conference based on the Minutes of the Mesting page 8
Line 11 to 20 "Ms Analyn Lopera (of Top Choice) raised their concemn about their
company being newly enrolled to the Electronic Filing and Payment System (EFPS),
which should be conformed for the last three years. However, she said that they have
certification attesting that their company had enroiled to EFPS. Engr. Narca replied that

# 5 South Lawin Ave., Philam Homes, Quezon City
Tel. No.: 4140171 Telefax: (632) 410-8085
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DOTC-MRT 0 BIDS AND AWARDS COMMITTEE

BID BULLETIN NO. 1
- .For the

PROCUREMENT OF JANITORIAL SERVICES FOR THE DOTC-MRT IIT

.
L4

- This Bid Bulletin is issued to modify. or amend items in the Bidding Documents for the

procurement of Janitorial Services for the DOTC-MRT I This shall form as an mtegral
part of the previously issued Bidding Documents. - S

1. ‘Paragraph a3 page 16 Wﬂl;now be read as follows:

Affidavit that thcagencyhasbeen in ppn;inuggs janitorial operations for - o _ |}
the:past thees: (3)ymmm¢havﬁexpeneneeonmearmlarproject in S 3

. any mass transport s
hundred. - diousaiid

R

eI with. & “minimums daily ridérship of @
Passengersy. wiih . cestificale of * satisfactory - :

. itofd xpesonce of s (3 yours;
2. Paragraph 4.4 page 17 willnow read as follows:,

A swom affidavit ‘that thie agencyhave an experience of having

- completed within the past thies (3) years a single contract that is similar
. o the contract to:be'bid Which is at feast 56% of the ABC. '

3. Paragraph a.l-G‘pag‘e‘18'will‘3n0w,bér3éciiti'si'fdﬁldws‘f _; R o | i

List of all completed and.on-going clients of the Agency for the last

three (3) consecutive s with individuat certificaies of satisfactory

performance issu, ns cach Elient Oii-going éontracts executed for
sl be inchided. Failure to disclose all clients will

IheHSmams il b .
be & ground for-disgualification.

4. Paragraph a1l & A 23 on the submission of Certificate from the NLRC that it
- bas no adverse -decision on case/s filed 'end  submission of certification from - |
888, Pag-Tbig and Phil'Health'stat gitbat ail-their janitors were members and -
that all their correspanding reriittances weré religionsly paid 5 -0 sin R
o RTINS K £ 0 S S i R S I
In compliance to IRR of R'A. 9184 Section' 25.3, ‘the Bidder, during -
eligibility check, shall submit a Certificate under oath of its compliance

“with existing labor laws and ‘standards (see Form #12).

5. Compliance to Revenue: Regulations
subject; Rules and: Regulatigns]
v “-‘Jﬁ.@.‘n -

‘No. 3-2003_issued on 16 February 2005,
; ) lemantipe Exefutive Orded No. 398 whj_%k,x
reads as follows: | RNV R o R codk \ Q )
LTI TRUERCOR @w IED TRUE PHOTOCOPY
N o S — DOTEMRT It/ Records Seciion =~

¢/

| hppen < RNER
1T SACES & MARKETING = -
EBSA; 'RIANGLE AREA, QUEZON CITY

1€

MRT Hl DEPOT, NORTH AVENUE ¢ 7
. TEL. NQ. TRUNKLINE: 929-5347




S ANNEX C

LENTU A WG -
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Mmutu ofthe Meaﬂng of the. DQTC-MRT:‘. Bids and Awards Cornmlttae o
C.nupler Room. MRT3 Traliing Hall :
Juna 2. 2009

SUMMARY QF DISCUSSIONS
: AND AGREEMENT REACHED DURING THE PRE-BID CONFERENCE

ATTENDANCE

Prasant o : Absem .
Assec. Domingo A. Reyes Jr. o -1 Martln Jorge Juce
Dir. Ronilo Hermes A. Bacalod

Lydia S. Malvar - ‘ oo

Ofelia D. Astrera '

Jase Ric M. lnotorip .

Misael R. Narca

Roel V. Alsisto

Oscar B. Bangon

Emma E. Morales s

10 Abdel Sadala-(DOTFE-COA, Qbsarver)

11 Col Emesto Jimena: (PADPAO Observer) e . i

12 Remedlos P. Mationg

13 Buenafe R: Garces

14  Edward-M. Pagsanjan

15 Charity Anne:S. Qcampo

AGENDA .

Call to Order.
Appraval of the minutes of meeting dated May 22 2008,

Matters that were: raised in the:last. maating dated May. 22, 20089.

Approval of the Resolution for-the. P{chrement of. Securlty Sarvices (North Sector)
Dp-enmg of sealed. envelope for the procuremant of various office supplies. .

M2

Reference No. - Dascription
887172 Drugs and Medicines
883425 - - Duplication lnk

6  Other Matters,
7 Pre-Bid Cbnferenca for:

7.1 Procurement of Secunty (South ector)
7.2 Procuramenm [

8  Adjqumment.

10 CALLTOORDER "

The meeting was calied to order at 10 00 AM of June 2, 2009, presnded by Assect. Dommga A Reyes Jr,
the Qhalnnan of BAC,

The Chairman asked if there Is a guorom,
The Secretariat replied Efﬂnnativaly
The lnvocatlon was led by Ms Buenafe R. Games o

The Chairman lnstructed the BAG io proqeed to the ﬁrst ltem on the-agenda.

#*

U A : : N

[ R




Do~ mb WA -

Margm cnmputanon T '

Engr Narc.a clarified that 1he all ratee mmbutahon wHI be based on the latest wage order and what the |

RTWPB has ISSLIBd - y

by . e !
i i .
Mr. Glova asked for claﬂﬁcation on pages 87 and 98. regarding the rates of the Supervisors nd the
Janitors, . K
Engr. Narca replied that the Supervlears and Jenltors have 1he same rates. He sald that It |s the
propanent's prerogative on how o pqckage the rnanpower b L !

Mr. Aréllano asked for clanﬂcatlon partalnlng to the additional Jamtars the proponent wil depioy ta

miaintain the Aumber of Janitors: appmved by the MRT3.

Engr. Narca replied. that it is the proponent‘s responsablhty to have a suﬁ' ciant number of Janitors based

on the actlon plan. Furthermorg, the cost Incurred on the additional janitors, asrde from the approved
number of janiiors, will not be shouldered by the MRTS

M. Rwadelo asked if awarded the. contract, the wlnmng proponent can place an‘equipment, such as
vertical [ift, in the platform of the MRT3 statron. as support for cleamng the area.

Engr. Narca replied: that the equipment should be. lnspectedrand coordmated first with the MRT3
Maintenance meder

Mr. Glova inquirec) when wnll the mlnutes of the pre-bid conference be issued to lhe pmponents
Dir. Bacoled replled that the mmutes of the pra-bld eenferenc_:e will’ be released one week after the said
cunference . ' '

‘.J . - \ I .
\!'A\l" e (R’Fﬂ IT L5 'ilv PR [Hc o M Ml'l [
Mr. Arellano inqulred when wm the respa '{Eje \Written lnquu'les be glven to the pmponenta

Dir. Bacolod rephed that me response ofth.e wntten inquires will be released seven days afﬁar lh'e sald
conference. - ’ .

No other questions and objecﬁons P’VG{G rql;ed 50 Dir Bacnlod excused the proponents. .ﬁ .

syrhitlon 34 Y [UEARY]
8.0 ADJOURNMENT gt b

There being no. remalning fopigs _fqrfdlsc;t_r'eis":io’,rr._'ﬂue rhéeting was adjourned at 4:00 PM.

Nné,“'éfﬁéﬁw@"j

REMEDJOR® MATIONG
Head, > Secretariat

Prepared by:

Chau'man DO T3 Blds and Awards Cammmee
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Governmant Procurernent Pollcy Boar
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