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10 June 2009
REYNALDO M. SAN JUAN
Partner
SAN JUAN, SAN JUAN AND SAN JUAN
2518-20 Oroquieta, Sta. Cruz,
Manila
Re Single Largest Completed Contract

Dear Mr. San Juan:

This refers to your letter dated 3 April 2009 requesting our office for an opinion
as to whether or not Sec 23.11.1(2) may be liberally interpreted so as to allow, during
post-qualification, ongoing contracts despite the wording in the said provision which
requires largest single completed contract.

In this regard, it must be stressed that compliance with the subject eligibility
criterion is a condition sine gqua non, an imperative, for a prospective bidder to be
declared eligible to participate in the bidding proper, such that failure to conform
thereto leaves the procuring entity with no other recourse but to declare the prospective
bidder ineligible. This acceptation is clear and stated in Section 23.6 of the IRR-A of
R.A. 9184, viz

The determination of the eligibility shall be based on the
submission of the following documents to the BAC, utilizing the forms

prepared by the BAC and using the criteria stated in Section 23.11 of
this IRR-A: (Emphasis supplied)

As Section 23.6 of the IRR-A of R.A. 9184 is clear and emphatic on the bases
of the eligibility of a prospective bidder, it is mandatory for a prospective bidder to
show that the value of its largest single completed contract similar to the contract to be
bid is at least 50% of the approved budget for the contract to qualify it to bid in such
project. Thus, this eligibility criterion cannot be dispensed with or compromised as this
is one of the minimum requirements that a prospective bidder has to satisfy to establish
its track record and capacity to perform contractual obligations.

For your proper guidance, we are giving you these parameters 10 consider in
verifying, validating and ascertaining whether the largest single completed contract
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submitted by the bidder satisfies the eligibility criterion prescribed by the IRR-A of
R.A. 9184, to wit: ‘

First, the largest single contract submitted must be “completed” within the
period stated in the Invitation to Apply for Eligibility and to Bid. We are of the opinion
that this requirement, guided by the spirit behind the provision, should be interpreted
strictly for the purpose of establishing a tangible gauge for the bidder’s track record and
capacity to perform contractual obligations;

Second, the largest single completed contract must be at least fifty percent
(50%) of the approved budget for the contract to be bid;

Third, the largest single completed contract must be similar to the contract to be
bid. For the procurement of goods, a contract shall be considered similar to the contract
to be bid if it involves goods or services of the same nature and complexity as those
which are the subject of the public bidding concerned.

We hope to have provided sufficient guidance on the matter. Should you have
additional questions, please do not hesitate to contact us.

Very truly yours,

fomibionsny © Ay
LRUBY U. ALVAREZ
/" Executive Director 111
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REYNALDO M. SAN JUAN

Partner

SAN JUAN, SAN JUAN & SAN JUAN
2518-20 Oroquieta, Sta. Cruz,
Manila

Sindo \arged Qi Grkeed
Re: Interpretation of Sec. 23. 2

Dear Mr. San Juan:

This refers to your letter dated 3 April 2009 requesting our office for an opinion
as to whether or not Sec 23.11.1(2) may be liberally interpreted so as to allow, during
post-qualification, ongoing contracts despite the wording in the said provision which
requires largest single completed contract.

In this regard, it must be stressed that compliance with the subject eligibility
criterion is a condition sine qua non, an imperative, for a prospective bidder to be
declared eligible to participate in the bidding proper, such that failure to conform
thereto leaves the procuring entity with no other recourse but to declare the prospective
bidder ineligible. This acceptation is clear and stated in Section 23.6 of the IRR-A of
R.A. 9184, viz:

The determination of the eligibility shall be based on the
submission of the following documents to the BAC, utilizing the forms
prepared by the BAC and using the criteria stated in Section 23.11 of
this IRR-A: (Emphasis supplied)

As Section 23.6 of the IRR-A of R.A. 9184 is clear and emphatic on the bases
of the eligibility of a prospective bidder, it is mandatory for a proq&ectivc bidder to
show that the value of its largest single completed contract similar to' Contract to be bid /
is at least 50% of the approved budget for the contract to qualifyo it to bid in such
project. Thus, this eligibility criterion cannot be dispensed with or compromised as this
is one of the minimum requirements that a prospective bidder has to satisfy to establish

its track record and capacity to perform contractual obligations.

For your proper guidance, we are giving you these parameters to consider in
verifying, validating and ascertaining whether the largest single completed contract
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submitted by the bidder satisfies the eligibility criterion prescribed by the IRR-A of
R.A. 9184, to wit:

First, the largest single contract submitted must be “completed” within the
period stated in the Invitation to Apply for Eligibility and to Bid. We are of the opinion
that this requirement, guided by the spirit behind the provision, should be interpreted
strictly for the purpose of establishing a tangible gauge for the bidder’s track record and
capacity to perform contractual obligations;

Second, the largest single completed contract must be at least fifty percent
(50%) of the approved budget for the contract to be bid;

Third, the largest single completed contract must be similar to the contract to be
bid. For the procurement of goods, a contract shall be considered similar to the contract
to be bid if it involves goods or services of the same nature and complexity as those
which are the subject of the public bidding concerned.

We hope to have provided sufficient guidance on the matter. Should you have
additional questions, please do not hesitate to contact us.

Very truly yours,

RUBY U. ALVAREZ
Executive Director 11T
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April 3, 2009

Atty. RUBY U. ALVAREZ

Executive Director il
G.P.P.B.-T.58.0.,

Unit 2506 Raffles Corporate Center
F. Ortigas Jr. Road, Pasig City

Dear Atty. ALVAREZ:

For and in behalf of my client, the C & § MANAGEMENT
SOLUTIONS CO., of Unit 702 7/F Prince Jun Cond., 42 Timog
Avenue, Quezon City, | have the honor to post a QUERY from
your good office for an opinion/interpretation of Resolution 007-
2006 of the E.R.C. referring to the qualification that * the
prospective bidder must have an experience of having
completed a single coniract that is similar to the coniract to be
bid and who valve must be at least 50% of the approved
budget for the contract to be bid.”

We are constrained 10 seek your opinion on this matter due to
the fact that my client was disquallified in the post qualification
stage of the procurement process for METER COVER SEALS by
way of a letter dated March 5, 2009 emanating from HON.
MARIA CORAION C. GINES, Chairperson, ERC Bidding and
Awards Committee, a copy of which is herewith attached and
made an integral part hereof as Annex “"A" and the
disqualification was solety based on the fact that my clent's
contract that is similar to the contract to be bid is still on-going
and not yet completed. The interpretation is being sought if
the said provision may be liberally construed to include on-
going coniracts which are religiously being complied with.

Please be informed that we are filing today our Formal Protest |
contained in our verified position paper with the Hon. ZENAIDA



DUCUT, Chairperson of the E.R.C. for her consideration and
resolution and in order to complete the same in all aspects of
the issue, we honestly feel that an opinion/interpretation of the
aforesaid provision emanating from your good office will further
bolster the position of my client, who was declared to have
submitted the Lowest Calculated Bid.

Hoping for your most esteemed attention and favorable action
regarding this matter. | remain

Very truly yours,

REYNALDO M. SAN JUAN
Of the Firm
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March b, 2009

LIN TAN ERH

C&S5 MANAGEMENT SOLUTIONS CO.
Uit 702 7/F Prince jun Condominium
No. 42 Timog Ave . Quezon City

Lear Si/Madam:

s refers to the post quahﬂcahon concucted on C&S Management ?lutions, Co. relative
o the procurernent of Meter Cover Seais, As a background, the O

Mining of Bids for the
ahovcﬂ pracurement was held last February 27, 2009 with your corffpany submitting the
rvest Calculaied g

Vva regret 1o inform you that you failed o pass the post- quallﬂcatn
“ampiiance of the ellglba!etu criteria uinder Section 23.11.2 of the IRR d '= AN, 9184, The
gcuon wrarms that “The prospec e bidder must have an experience -', naving commeied

wani e faiod soecified fn the (AEB concemed a single contract fhat is simiar fo tie

stage due © non

wantract oL ptoand whose value, adjusted to current prices 3 ing the whaless=
CONSUMEr prce it st be at least fifty percent (50%) of the appoved bugget ror e
wract o e e jemphasie cosvidad by us) {"
: ]
Frowe e 'aubmiﬁo' Fuist of All Dnaoing and Completed Contracts by i C&S M..-mdaeme,.[

O Lo it was found that the single contract which is similar to ghr agency’s convac
‘I‘)e wcig is the supply of water meters which has a valué of PhP5, 780,G00.00 ‘Which 15 at
i2a8t 5U% ©f the approved budget for the procurement of Meter Cover! ‘I eals, However. itis
i an on-going project and not a completed one as required in the abalge provision.

Based on these findings. C&S Management Solutions Co. is hereby gisqualited, and the
Bids anu Awards Lommittee shall proceed to the post-gualificationof the next lowest

QI L)P

Nevertheless. vou may tle a Moton for Reconsideration within three
INTIRS ]

) days from receipt

Phank you ooy e o H :
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MARIA comazéu C. GINES

whairperson F =t
ERC Bidding and Awards Cormmitiee
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REFERENCE : Fur date revd 11 March 2009, letter aated 5 March 2009
Lot 2009-08 1,200,000 PCS ME TER COVER SEALS
C&S .

Management Solutions Cij

MOTION FOR RECONSIDERATION
SN PVR RECONSIDERATION

Unit 702 7/F Date 11 March 2009
Prince Jun
Condominium
42&1’;\2&;‘\&3% TO : ENERGY REGULATORY COMMISSION
Philippines c/0 Atty. MA. CORAZON C. GINES
Chairperson, Bids and Awards Committee
Please call 12" Fr., Pacific Center Building

Tel.: 463 2 407 3338
Fax: +63 2 373 1260
Cel: +63 919 663 3584

San Miguel Ave., Pasig City

On the matter of our “non-compliance” to Section 23.11.2 of the IRR RA 9184, we
o-mall inquiries: submitted a bid which is also the lowest calculated bid on which the ERC will be able
vsl_1975@yahoo.com ° to (a) SAVE more than FOUR HUNDRED THOUSAND PESOS of valuable public funds,

in comparison to the nearest competitor’s bid, that is, more cost effective and more
advantageous to the government at this present worldwide financial calamity; and
(b} our product offered/sample submitted s VERY SIMILAR or 100% analogous to

ERC’s requirement, in all its technical specifications and references.
Authorized & Certified .
Professional Dealer of: . . . ) . .
The aforementioned and the various.technical and financial attachments of our bid
PHILIPS more than established our capability to supply said requirement, to which the
Lamps and Gears purpose of your subject Section 23.11.2 addresses jtself,
(Phifips Electrical
& Lighting Inc.) Further, Section 23.11.1 of the same IRR particularly specified the “need to prevent
' situations that defeat competition or restrain trade”. Your “non-compliance” ruling
PARKER against C&S is nothing but “restrains trade”.
: Filtration and ‘ . ‘ A T T
oayton commeremnc Furthermore, the GPPB ruled in its Resolution 007-2006 dated 20 January 2006, that
. the Procuring Entity may instead require in the alternative, that is to submit three
YUSHIN (3) similar contracts, if the required “single contract that is at least fifty percent
General Fabrication Co, (50%) of the ABC will likely result to a monopoly that will defeat the purpose of
y public bidding”. Again, your “non-compliance” ruling defeats the purpose of the
S_AFAR' public bidding. '
Kilowalt Hour
& Water Met . ‘ : )
tc”stal;:;w;;:es) In view of the foregoing, we OFFERED ERC the most advantageous terms in the
. N industry. Prayerfully, this motion be considered in its merit and motive, that is, fair
COLUMBIA trade, cost effectivity, and strict technical compliances.
Wire and Cable
Corporation Thank you so much. | remain
ORION

Very truly yours,

T 0%

Membership: Corporate Investment Manager
PHILGEPS (since 2008)

Wire and Cable inc.

—your solutions compuny... whatever you ned., whenever you rieed.. we will be there 1 serve.
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24 Ma ’I 2009
Mr. LIN TAN ERH '
Corporate investment Manager H
C&S$ Management Solutions Co. }
Unit 702, 7F Prince Jun Condominium [
i:
1'
i

42 Timog Avenue
Quezon City

|
|
|
|

|
This refers to your letter dated March 11, 2009 requesting 't reconsideraion of

|
Dear Mr. Lin: :
the ERC Bidding and Awards Committee (ERC-BAC) findings hl C&S Managément
Solutions Co. failed to pass the post-qualification stage in the .:} rement process of
meter seals. H |

To support this motion, you cited Section 23.11.1 of the IRRpf RA 9184 where It
specified the “need to prevent situations that defeat competition ofg estrain trade’; and
GPPB Resolution 007-2006 dated 20 January 2006 stating that fhe Procuring !Entity
may instead require in the alternative, that 1 to submit three (3) sl Ilar contracts ,! if the
raquired “single contract that 1s at least fifty percent (50%) of the AL will likely resutt to
& monopoly that will defeat the purpose of public bidding.” Thuslil you claim thEt the
ERC-BAC's actions restrain trade and defeated the purpose offthe public bidding,
espectively. I !

i T

We reviewed your letter but we regret to inform you that : cannot grant your
request. On the issue of restraint of trade, nothing in your lefter sugports the allegation
that the ERC-BAC committed the same, thus, your contention s 'ﬂ nable. ‘

Secondly, our ruling in finding that you failed to pass the wj;I.- -qualiﬁcation'stage
of the bidding process is likewise based on the IRR of RA 9184 amended by GPPB
Resolution 007-2008. The justification you proposed is the exceptial to the general rule
{hat the prospective bidder must have an experience of having completed x‘ xxa
single contract that Is similar to the contract to be bid, and'Whose value 'x x x
must be at least 50% of the approved budget for the contifct to be bid. The
documents you submitted showed that the contract to supply wa #r meters is still on-

;joing rather than completed, thus, it falled to comply with the afore ﬁ antioned rule.

iR :
Please note that the exceptions to the aforementioned gen =rf|.ﬁ rule may only be
utilized if there is a failure of bidding or it wil result to a monepoly, Bf which neithér one
axists in the meantime. :

|
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Premigaes considered, the ERC-BAC is constrained to de :. your motioh for
reconsideration. Should you feel the nead to question this ru Ing. you ma ay file,
within seve receipt hereof, a formal pritest with the ERC
through the submission of a position paper accompanied bv he payment of a
non=refundable protest fee alent to_no less than one pdrcent (1%) of the
approved budget of the contract (ABC) in accordance with the Brovisions of Rule

XVl of the IRR of RA 9184.

i
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i

For your guidance. _ :'

B
Very tre [‘ yours,

s r

MARIACO A NC GNES
Cha“ an

ERC Bi ddmg & A ards Committee 4-
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