Republic of the Philippines

quo TECHNICAL SUPPORT OFFICE

Unit 2506 Raffles Corporate Center,
F. Ortigas Jr. Road, Ortigas Center,
Pasig City, Philippines 1605

Govemment Procurement Policy Board

INPM No. 24-2008]

16 September 2008

ATTY. VALENTIN C. GUANIO

Senior Vice-President, Legal Service Sector
PHILIPPINE HEALTH INSURANCE CORPORATION
Citystate Centre, 709 Shaw Boulevard, Pasig City

Re : Indemnification of BAC Members

Dear Atty Guanio:

We respond to your letter dated 03 April 2008 requesting for advice relative to the
interpretation and application of Sections 72 and 73 of Republic Act (R.A.) No. 9184 vis-3-vis
the legal assistance and indemnification accorded to the Bids and Awards Committee (BAO)
members and their support staff vis-a-vis a resolution passed by PhilHealth Board allocating
premium payments for the Director’s Liability Insurance Policy Program.

Issues put forth for resolution are as follows:

Whether Sec. 72 in relation 1o Sec. 73 of RA. 9184 can be legally interpreted to cover other
officers, particularly PhilHealth’s selected third level officers whose regular functions
“occasionally” include direct involvement and participation in procurement activities; and

Whether PhilHealth can extend the Directors and Officers Liability Insurance (DOLID) to
PhilHealth Insurance Corporation (PHIC) Board of Directors whose functions similarly expose
them to the risk of civil and/or criminal actions as a potential incident of the procurement
process.

Indemnification of BAC members

Section 73 of R.A. 9184 provides that an equitable indemnification package for public
officials providing services in the BAC shall be made available. Said package may be in the form
of free legal assistance, liability insurance, and other forms of protection and indemnification for
all costs and expenses reasonably incurred by such persons in connection with any civil or
criminal action, suit or proceeding to which they may be or have been made a party by reason of
the performance of their functions or duties.
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Notably, said package shall not be made available to those who are finally adjudged in

such action or proceeding to be liable for gross negligence or misconduct or grave abuse of
discretion.

Clearly, the preceding indemnification package extends to the members of the BAC and
its support staff, such as the members of the Technical Working Group' and the BAC

Secretariat®, who shall be entitled to medical assistance for injuries incurred in the performance
of their functions®.

In addition, please be informed that the GPPB, through Resolution No. 21-2005, dated 07
October 2005 has likewise approved the Guidelines for Legal Assistance and Indemnification of
BAC Members and its Support Staff, which prescribes the rules and procedure in the grant of

legal assistance and indemnification, and establishes the legal parameters for its effective
implementation.

Based on the foregoing, should the selected third level officers of PhilHealth assume the
role of either a BAC provisional member”, or a member of the Technical Working Group or a
member of the BAC Secretariat, we find said employees/officers appropriately covered by the
abovementioned section providing for the aforementioned benefits relative to their participation
in PhilHealth’s procurement transactions.

In the same vein, should the PHIC Board of Directors whose functions, as represented,
similarly expose them to the risk of civil and/or criminal actions as a potential incident of the
procurement process, we find nothing in the provisions of the procurement law which would
prohibit extending the same privileges accorded to the procurement officers, to those who are
similarly situated. To add, PhilHealth is clearly with mandate to give its employees benefits,
whether it be in the form of an indemnification package or liability insurance, which it may deem
appropriate and beneficial to its employees, subject, nonetheless, to the availability of funds.
This, would apparently fall within the ambit of PhilHealth’s management prerogative and not
sanctioned under the provisions of R.A. 9184.

This opinion is being rendered on the basis of the facts and particular circumstances as
represented.

We trust that this clarifies matters. Should you have any additional questions, please feel
free to contact us.

Very truly yours,

~RUBY U. ALVAREZ
Executive Director 111

' A pool of technical, financial and/or legal experts to assist in the procurement process, particularly in the eligibility
screening, evaluation of bids and postqualification (Section 12.1 IRR-A).

> Section 14, ibid

* Section 73.3 of the IRR-A, R.A. 9184

* Section 11.2.1, ibid.
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Dear Atty. Alvarez:

We write in connection with our request for legal opinion relative to the interpretation
and application of Sections 72 and 73 of Republic Act No. 9184 on the provision of
liability insurance for BAC Members which reads as follows:

“Sec. 72, Private Legal Assistance. — All th members_of the BAC are hereby .
authorized to engage the services of private latyyers or extend counsel immediately < *. bp g
upon receipt of Court Notice that a civil or criniinal action, suit or preceeding filed

against them. The lawyer’s fee shall be part of the indemnification package for the

BAC members, subject to the provisions of Section 73 hereof.

Sec. 73. Indemnification of BAC Members. — The GPPB shall establish an equitable
indemnification package for ic_offici roviding services in the BAC, which
may be in the form of free legal assistance, liability insurance, and other forms of
protection and indemnification for all costs and expenses reasonably incurred by ™ .. b
such persons in connection with any civil or criminal action, suit or proceeding to oo
which they may be, or have been made, a party by reason of the performance of '

their functions and duties, unless they are finally adjudged in such action or firt S i T‘%"'{:“:(

proceeding to be liable for gross megligence or misconduct or grave abuse of
discretion. X X x x x x x (underscoring ours)”

It is a usual practice in this Corporation that most officers are delegated functions under
the BAC considering that R.A. No. 9184 mandates that BAC members be at least a fifth
ranking permanent oﬁicial./}(long this line, our PhilHealth Board previously passed a
Board Resolution to approve an allocation for premium payments for the Director’s
Liability Insurance Policy Program_offered. by.the GSIS. The said coverage is Tor the
“wrongful acts” that were or may have been committed by them in their capacity as
directors and/or officers of the Corporation particularly pertaining to their delegated

duties in procurement-related activities of the Corporation.




May we be clarified on the following issues:

1. While Sec. 72 appears to have-a limited coverage on the provision of
legal services to “al]%n bers of thehC”, Sec. 73 appears to
broaden the same to include~“public officials providing services in
the BAC”. With this is in view, can Sec. 72 in relation to Sec. 73 of
R.A. 9184 be legally interpreted to cover other officers particularly
our ted third lével-officers Whose regular functions occasionally No
include _direct__involvement and__participation in procurement
activities _particularly _the _recommendation . and approvals. of
procurement-related activities.of the Corporation?

2. Considering that the members of the PHIC Board of Directors
occee;lo/naﬂii render services beyond-their-policy-making functions
specifically pertaining to selected procurement activities of the - yu‘"?“”’
Corporation,Gmay we legally extend the Directors and Officers 4 vt Wit
Liability _Insurance—(DOLD)--to—them—considering _that _these —
specialized functions similarly expose them to the risk of ¢ivil and/or

R

criminal actions as a potential incident of the procurement process?

'For your kind consideration and valuable assistance.

Philippine Health Insurance Corporation
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Dear Atty. Alvarez:

We write in connection with our request for legal opinion relative to the interpretation
and application of Sections 72 and 73 of Republic Act No. 9184 on the provision of
liability insurance for BAC Members which reads as follows:

“Sec. 72. Private Legal Assistance. — All the members of the BAC are hereby
authorized to engage the services of private lawyers or extend counsel immediately
upon receipt of Court Notice that a civil or criminal action, suit or proceeding filed
against them. The lawyer’s fee shall be part of the indemnification package for the
BAC members, subject to the provisions of Section 73 hereof.

Sec. 73. Indemnification of BAC Members. — The GPPB shall establish an equitable
indemnification package for public officials providing services in the BAC, which
may be in the form of free legal assistance, lisbility insurance, and other forms of
protection and indemnification for all costs and expenses reasonably incurred by
such persons in connection with any civil or criminal action, suit or proceeding to
which they may be, or have been made, a party by reason of the performance of
their functions and duties, unless they are finally adjudged in swch action or

proceeding to be liable for gross negligence or misconduct or grave abuse of
diseretion. x x x x x X X (underscoring ours)”

It is a usual practice in this Corporation that t officers are delegated functions under
the BAC considering that R.A. No. 9184 mﬁgs that BAC members be at least a fifth
ranking permanent official. Along this line, our PhilHealth Board previously passed a
Board Resolution to approve an allocation for premium payments for the Director’s
Liability Insurance Policy Program offered by the GSIS. The said coverage is for the
“wrongful acts” that wete or may have been committed by them in their capacity as
directors and/or officers of the Corporation particularly pertaining to their delegated
duties in procurement-related activities of the Corporation.




May we be clarified on the following issues:

1. While Sec. 72 appears to have a limited coverage on the provision of
legal services to “all members of the BAC”, Sec. 73 appears to
broaden the same to include “public officials providing services in
the BAC”. With this is in view, can Sec. 72 in relation to Sec. 73 of
R.A. 9184 be legally interpreted to cover other officers particularly
our selected third level officers whose regular functions occasionally
include direct involvement and participation in procurement
activities particularly the recommendation and approvals of

' procurement-related activities of the Corporation?

2. Considering that the members of the PHIC Board of Directors
occasionally render services beyond their policy-making functions
specifically pertaining to selected procurement activities of the
Corporation, may we legally extend the Directors and Officers
Liability Insurance (DOLI) to them considering that these
specialized functions similarly expose them to the risk of civil and/or
criminal actions as a potential incident of the procurement process?

For your kind consideration and valuable assistance.

Philippine Health Insurance Corporation
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June 25, 2008

DEPAHTMENT OF BUDGET AND
MANAGZMENT
GOVERNMENT PROCUREMENT POLICY ;“

‘ TECHNICAL SUPPORT QFFICE.
MS. EMILUISA PENANO - | RE@EDME@
Deputy Executive Director j
Technical Support Office = :
Government Procurement Policy Board
Unit 2506 Raffles Corporate Centet

F. Ortigas Jr. Road, Ortigas Center
Pasig City
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This pertains to our query dated April 9, 2008, which we referred to the Government
Procurement Policy Board (GPPB), specifically, to seek guidance on whether Republic
Act 9184 and its Implementing Rules and Regulations - A, as amended, covers “Author-
Publisher” contracts whereby the “Publisher” prints and sells a publication for free and
the “Author” incurs zero expense but receives royalty/commission. For your reference,
please find a copy of the quety hereto attached.

Dear Ms. Peiiano:

Greetings!

Your office replied through a letter dated May 0, 2008 stating that further research
and/or study was necessary before you could render any opinion on our query. May we
follow-up if GPPB has alteady come up with a resolution on our concern?

We hope to receive your opinion soon so we will be approprately guided in our
endeavors.

Very truly yours,

%W@Fﬁo“‘o/

Acting President and CEO



“Republic of the igl:ri'i;ippines —
| gflpb TECHNICAL SUPPORT OFFICE

Unit 2506 Raffles Corporate Center,
Government Procursanet Po icy Eoard F. Ortigas Jr. Road, Ortigas Center,
Pasig City, Philippines 1605

06 May 2008

MS. MADELEINE R. VALERA, M.D., MSCIH
Senior Vice President T s
HEALTH FINANCE POLICY SECTOR
PHILHEALTH INSURANCE CORPORATION
Citystate Centre, 709 Shaw Boulevard, Pasig City

Dear M4d’am:

This is to acknowledge receipt by this office, on 05 May 2008, of your letter- query |

on the coverage of Republic Act 9184 and its Implementing Rules and Regulations Part A,
dated 09 April 2008.

We wish to inform you that, after initial review of the issues raised, we find that
before we can render any opinion on the matter, further research and/or.study is necessary.
Moreover, and as may be determined by this office, said issues may bé raised to the Inter-
Agency - Technical Working Group (IATWG) and/or to the Government Procurement
Policy Board (GPPB) itself for their consideration and resolution.

Thank you.
Very truly yours,
' EMILUISA PENANO
Deputy Executive Director
PHILINING NERLTH INEURAN0E GORS,
Received By: STANDARDS AND MONITCRING DEPT,
WitLiam  DIPY MAY 19 £008
(Signature above printed name) Receive by Chef 1o 22
9’ (A / oy 2y< Pre | PoILIEVINE HEZL TV INSURANCE CORP

! - : - ‘ _ ; QVF‘-heann Finance #Nicy & Services Sector
(Date and Time of receipt) ‘ o

*Kindly fax to sender to acknowledge receipt ‘

MAY 12 2600
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Republic of tihe Philinpines
PHILIPPINE HEALTH INSURANCE CORPORATION
Citystate Centre, 709 Shuw Boulevard. Pasig City
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April &, 2008

ATTY. RUBY U. ALVAREZ
Vsecuttve Director

Technical Support Office

Government Procurement Policy Board
Unit 2500 Raffles Corporare Cenrer
Pasig City

Decar Awy. Alvarez:

The Tlealth Finance Policy Sceror (MEPSY of Philllealth would like o requesr for
clacthication regarding the coverage of Repabine 1ot 9184 aud it Laiplemeniive Rules idd
Regedations- 1, as amended, specifieally as to wherher it would cover a proposcd business
transaction with a publisher and the awrhorship of Philtlealeh on s original works e,
the Phill Tealth Benchbook, Retarve Value Seale, 1CIY 10 Philippine Fditon, and orher
maertals.

The said business vansaction, via o proposed Memorandum of Agreement berween
PhillTealth and a Publisher, basteally haxs the following features:

S

PhittHealth will serve as “Author™ of its oviginal works

A book distriburtor will serve as “TPablisher” (may include publishing smprint
subsidiary ro or associared with Publishers, and the Publishers’ administrarors
and assigns or successors in business)

PhilMHealth will grant (o the “Pablisher” the sole and exclusive and worldwide
tight :md license to produce and publish the works

The production and publishing of the works will be ae Publisher's own risk and
cxpense {zero prntng expense for PhilFealthy

PhatTealel will recene cnmmissinns,—"a:slrnir]gs foor copies sold by the Publisher
The Publisher will give free pl'csunl:xliml,”c.‘(1m|11inutm:tr} copies of the 17 Ddiman
to PhilHealth

The Publisher will give Phill fealth free copies of any subseyuent revised edion
Ar the event it will need more copres, Philealth can purchase trom rhe
Publisher at discounys

Philtealth can re-sell purchased copies ar agreed suggested rerail price

s our view thar i the sald mransacoion, Philliealih is nor trving 1o Sprocure” ar

“purchase”™ printng services because i would nor be spending any amouar and the
peinting of the works will be ar rhe Publisher’s risk and expense. On the conrrear,
PhilHealrh s coffece selling the righrs to its authored works for which it will receive
carnings it the form of commission,



Nevertheless, subjecting the said transaction under the terms of public bidding presents
us with some difficulties, as follows:

1. The selection of the winning bidder is problematic because under the proposed
transaction we will be choosing the bidder with the highest commission offer
most advantageous to PhilHealth. Under the terms, we cannot apply the
provisions of RA 9184 on bid evaluation using the Lowest Calculated Responsive
Bid (LCRB) nor using the Highest Rated Responsive Bid (HRRB) which is
applicable to consulting services.

2. We also find it problematic to follow the proforma Invitation to Apply for
Eligibility and to Bid (IAEB) ptesctibed by the GPPB and in accordance to RA
9184 and its Implementing Rules-A. We find it quite odd to include the
approved budget for the contract (ABC), which in this case amounts to zero, and
to indicate the highest offer of commussion as criteria for award.

PhilHealth is studying the opton of engaging business with a Publisher to utilize
favorable advantages such as its big market and wide network of bookstores in the
Philippines and abroad, its expertise in the industry, its capability and resources to
manage the sale, inventory, storage and delivery of publications, and its willingness to
publish our materials at its own risk.

We hope for your guidance on how to proceed with the said business transacton.

Very truly yours,

e

MADELEINE R. VALERA, MD, MScIH (Heidelberg)
Senior Vice President
Health Finance Policy Sector



