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12 March 2009

- MR. RICHARD M. ZABAT
Administrator
LIBERTY BUILDERS
ARCHITECTURE CONTRACTOR PROJECT MANAGEMENT
4™ Floor, Liberty Industrial Building
Domestic Airport Road,
Pasay City, Metro Manila

Re : Advance Payment

Dear Mr, Zabat:

This refers to your letter dated 2 October 2008 inquiring whether Liberty Builders
Architecture Contractor Project Management (“Liberty” for brevity) may be entitled to
advance payment, in relation to the Calamba Shopping Center Rehabilitation Project
(“Project”) it entered into with the City of Calamba, Laguna (“LGU™).

In brief, you represent that your firm, Liberty, won the bidding for the Project in
2004, but has only started work in June 2008, in view of numerous legal issues and court
battle that ensued between the LGU and the Project’s previous contractor.

While you are not disputing the fact that under the Contract, Liberty may bill and
collect payment from the LGU only upon the accomplishment of at least fifty percent
(50%) of the Project, it nonetheless, seeks clarification whether it may be entitled to
Advance Payment equivalent to fifteen per cent (15%) of the contract price inasmuch as
the Contract is silent against any prohibition therefrom.

In accordance with the Contract Implementation Guidelines for the Procurement
of Infrastructure Projects (Annex “E” of the Implementing Rules and Regulations Part —
A [IRR-A] of Republic Act No. 9184 [R.A. 9184]),

4.1 The procuring entity shall, upon a written request of the contractor which
shall be submitted as a contract document, make an advance payment to the
contractor in an amount equal to fifteen percent (15%) of the total contract
price, to be made in lump sum or, at the most, two installments according to
a schedule specified in the Instructions to Bidders and other relevant
Tender Documents. (Emphasis ours.)
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Hence, it may be inferred from the foregoing that Liberty may validly request for
advance payment provided that an Advance Payment Schedule is included in the
Instructions to Bidders and other relevant bidding documents. To reiterate, although the
Contract between Liberty and the LGU does not prohibit the filing of request for advance
payment, R.A. 9184 similarly, does not provide for its automatic endowment. The IRR-A.
of R.A. 9184 requires that bidding documents, such as the Instructions to Bidders and the
General and Special Conditions for the Contract, contain stipulations providing for the
schedule and manner of its payment, for the request to prosper.

Furthermore, advance payment shall be made only upon the submission to and
acceptance by the procuring entity of an irrevocable standby letter of credit of equivalent
value from a commercial bank, a bank guarantee or a surety bond callable upon demand,
issued by a surety or insurance company duly licensed by the Insurance Commission, and
confirmed by the procuring entity. It shall be repaid by the contractor by deducting
fifteen percent (15%) from his periodic progress payments.

We hope this clarifies matters.

Very truly yours, |

RUBY U. ALVARE?Z
Executive Director 111
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LIBERTY BUILDERS RE Gria WY My v ol oy, fo o Jeideoce.
ARCHITECTURE CONTRACTOR PROJECT MANAGEMENT

4™ Floor, Liberty Industrial Building

Domestic Airport Road,

Pasay City, Metro Manila

Re D Request for Advance Payment

Dear Mr. Zabat:

This refers to your letter dated 2 October 2008 inquiring whether Liberty Builders
Architecture Contractor Project Management (“Liberty” for brevity) may be entitled to
advance payment, in relation to the Calamba Shopping Center Rehabilitation Project
(“Project”) it entered into with the City of Calamba, Laguna (“LGU™).

The facts of the case, as represented by Liberty, are as follows:

1. The Project was the subject of a previously rescinded BOT contract
between the LGU and the Australian Professional Realty Inc. (APRI).

2, On 26 February 2004, the LGU conducted public bidding for the
Project where Liberty participated and eventually won, as manifested
by the contract it entered into with the LGU on 15 April 2004,

3. Despite the Notice to Proceed issued by the LGU on 20 April 2004,
Liberty was prevented from performing its obligations under the
Contract because of the legal issues and court battle that ensued
between the LGU and APRI.

4, After the court action between the LGU and APRI was concluded, and
pursuant to Resolution No. 193 passed by the new City Council of
LGU, a Notice to Resume Work directed to Liberty, dated 26 June
2008, was issued by the City Mayor.

5. Liberty immediately mobilized and commenced with the construction
of the required temporary facilities and demolition requirements,



including the foundation works for the Wet Market Building of the
Project.

While Liberty does not dispute the fact that under the Contract, it may bill and
collect payment from the LGU only upon the accomplishment of at least fifty percent
(50%) of the Project, it nonetheless, seeks clarification whether it may be entitled to
Advance Payment equivalent to fifteen per cent (15%) of the contract price inasmuch as
the Contract is silent against any prohibition therefrom.

In accordance with the Contract Implementation Guidelines for the Procurement
of Infrastructure Projects (Annex “E” of the Implementing Rules and Regulations Part ~
A [IRR-A] of Republic Act No. 9184 [R.A. 9184]),

4.1 The procuring entity shall, upon a written request of the contractor which
shall be submitted as a contract document, make an advance payment to the
contractor in an amount equal to fifieen percent {15%) of the total contract
price, to be made in lump sum or, at the most two, installments according to

a schedule specified in the Instructions to Bidders and other relevant
Tender Documents.

Hence, it may be inferred from the foregoing that Liberty may validly request for
advance payment provided that an Advance Payment Schedule is included in the
Instructions to Bidders and other relevant bidding documents. To reiterate, although the
Contract between Liberty and the LGU does not prohibit the filing of request for advance
payment, the law, similarly, does not provide for its automatic endowment. The
R.A. 9184 requires that bidding documents, such as the Instructions to B1dder§""5§1 the
Special Conditions for the Contracz &rzﬁ?am stipulations providing for the schedule and
manner of its payment, for the request to prosper. [ S U | )
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Furthermore, advarnice payment shall be made only upon the submission to and
acceptance by the pfocuring entity of an irrevocable letter of credit of equivalent value
from a commercial bank, a bank guarantee or a surety bond callable upon demand, issued
by a surety or insurance company duly licensed by the Insurance Commission, and
confirmed by the procuring entity. It shall be repaid by the contractor by deducting
fifteen percent (15%) from his periodic progress payments, { sux_ fpow &

We hope this clarifies matters.
Very truly yours,

RUBY U, ALVAREZ
Executive Director I
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Dear Mr. Zabat:

We respond to your letter dated 2 October 2008 seeking for an opinion on your
request for advance payment in the project (Reconstruction/Rehabilitation of Calamba
Public Market) with Calamba City represented by the City Mayor.

Under the Contract Implementation Guidelines for the procurement of
Infrastructure Projects of the IRR-A of R.A. 9184, Annex E, the procuring entity may
make advance payment to contractors as provided in Section 4 (1) thereof, to wit:

The procuring entity shal],upon a written request of the contractor which shall
be submitted as a contract document, make an advance payment to the
contractor in an amount equal to fifteen percent (15%) of the total contract
price, to be made in lump sum or, at the most, two installments according to a
schedule specified ‘ﬂn the Instruction to Bidders and other relevant Tender
Documents.

However, as a form of security for the advance payment made by the procuring
entity, the contractor is required to submit an imrevocable standby letter of credit of

equivalent value from a financial bank, a bank guarantee or a surety bond. Annex "E" of
the IRR-A of R.A. 9184, Section 4 (2) provides:

The advance payment shall be made only upon the submission to and
acceptance by the procuring entity of an irrevocable standby letter of credit of
equivalent value from a commercial bank, a bank guarantee or a surety bond
callable upon demand, issued by a surety or insurance company duly licensed
by the Insurance Commission and confirmed by the procuring entity.
(Emphasis supplied)

In addition, under the Philippine Bidding Documents, the instruction to bidders
which formypart of/ﬂ@/ your Contract provides that, THE PROCURING ENTITY will
provide an Advance payment on the contract price as stipulated in the conditions of
contract, subject to the maximum amount stated in Special Conditions of Contract



(SCC) clause 38.1. In the absence of such stipulation, the contractor is not prohibited to
secure a written request to the procuring entity to make advance payment in an amount
equal to fifteen (15%) of the total contract price to be made in lump sum.

In view of the foregoing, and taking into consideration the purpose of advance
payment, which is to provide financial help to contractors to expedite the completion of
a particular government infrastructure project, we recommend that your office (Liberty
Builders) may request the City of Calamba represented by the City Mayor to grant
advance payment considering that you are already done with all the required temporary
facilities and demolition requirements thereon.

Further, the contract did not mention any prohibition on Advance payment. In
fact, Article 17.1 of the same contract provides that the pertinent provisions of the
Implementing Rules and Regulations of Republic Act No. 9184 are incorporated
therein and made integral part of the contract for compliance by the parties in the
absence of applicable provisions therein.

Thus, pursuant to the underlying rationale of the provisions of Annex E of the
IRR-A of R.A. 9184 on advance payment, Liberty Builders has sufficient ground to
apply for a fifteen (15%) percent Advance Payment with the Local Government of
Calamba, Laguna.

We trust that this clarifies matters. Should you have additional questions, please

do not hesitate to contact us.

Very truly yours,

RUBY U. ALVAREZ

Executive Director IIT

(02) 900-6741 to 44 + gppb@gppb.gov.ph ¢ www.gppb.gov.ph



\f'wm-v fUJ‘(d-DﬂL 14-) quald_ld) )CW n\‘, 'fl'\,/TUlﬁ'(H*Chm;.r

lpand

Kenl,
‘me.w haplsy - ﬁﬂw Kdusne, “?g&ym.&

o Contiact) 4hams Liberd, B
thae Lay +o M@

~— ARCHITECIURE CONTRACTOR PRCJECT MANAGEMENT

T Biddju\\r - a“f/m\) M[“‘-‘“{ Tlhdxm Ddcbmd, ( “ﬂ"db qu 4" Floor, Liberty Industriai Bidg..

u]“.w Loy
J I

- kuuf(;f chode dnngy, “ER S LRR-4. !
(e

bher 2.2 -
tober 2. 2008 /

yfﬁd’ 7 j

ATIY.RUBY 1) AL VAR /?ﬂfo/&/ﬂ'

Fxeeutive Direetar 1)
2300 Rutes Corporate Center
I Ontigas Jr. Road. Ortigas Cenler. TECHNICAL SUPPORT CFFICE

Pasig City RE@EHY‘?[@@

SUBJECT: Request for Advance Payment Df“"f-'---i“—/ 5]_‘!_ g S h—

DEFARTPMT OF BLURBGHT AND pimbiae

Dear Mudam:

We are writing vour good office 10 scek an opinion on our request for advance payment in
our project named Reconstruction/Rehabilitation of Calamba Public Markct (PROJECT
with Calamba Citv (1.GUT represented by the City Mavor,

The Background of our Project is as foliows:

o Februarny 260 2004, 1.GU conducted &  publie  bidding  for  the
Reconstruction/Rehabilitation of their Public Market which was then already the subject
of a BOT contract with Austratian Professional Realty Inc. (ARR1) that was eventually
rescinded by LG,

Our company participated in the said bidding and won. We cansequently cxecuted a
construction contract (CONTRACT) with LGU dated April 15. 2004, a photocopy of
which is hereto attached as Annex A,

On Aprit 20. 2004, we received the Notice to Proceed from LGU but due 1o legal
problems or coun cases between the said APRI and LGU. we were prevented from
proceading with our works on the PROJFCT, The problem existed for several years and
was linally resolved in April 2007 by way of o compromise agreement between the said
paries.

On August 13, 2007, the new City Council of LGU passed Resolution No. 193,
authorizing the City Mayor to issue a natice to resume {0 our company for the immediate
Rehabilitation of the Calamba Stopping Center, Atached is a photacopy of said
resolution as Annex 13,
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On June 27, 2008, we received finally a Notice to Resume Work dated June 26. 2008,
Upon receipt thereof. we again immediately mobilized. So far we have already done with
atl the required temporary facilities and demolition requirements thereon and now
working on the foundation works particularly of the Wet Market Building. one of the
specilic portions of the PROJECT,

Our Construction: Contract provides that we ean bill and collect from the LGU only upon
ULy (50%) pereent accomplishment of the project. The Contract however did not mention
any prohibition on Advance Payment. and on Article 17.1 of the samic contract. it is stated
and we quote:

“The pertinent provision of the implementing rules and regulations of
R.A. No. 9184 are herein incorporated and made integral part of this
Contract for compliance by the parties in the absence of applicable

provisions herein™

Now. we intend to cite the provisions of the said law to request for a fifteen (15%)
pereent Advance Payments from the LGL.

And. with this intention. we are requesting your opinion on the matter.

We will appreciate greatly vour response 1o this request,

Sincerely vours.

RICHARDAM. ZABAT
Administs



. ~_ -ANNEX AT

Voo CONTRACT

KNOW ALL MEN BY THESE PRESENTS:

This Contract made and excewted at the City of Calamba, Provinee of
Lagsina, Philippines, by and hetween:

The CITY GOVERNMENT OF CALAMBA, Provinee of
Laguna, a goversnent carporation created and existing, under
the laws of the Republic of the Philippines, represeined herein
by Hon, SEVERINGO ). LAJARA, in his olficial capacity as
City Mayor and hereinafter referred (o as the "OWNER,”

<and -

LIBERTY BUREDERS & DEVELOPMENT
CORPORATION, a construction company duly, organized
and existing under the liws of the Republic of the Philippines, -
with businesses address ar 4 Floor Liberty Industrial Building,
Domestic Airport Road, Pasay City, represcated herein by
Fngr. WILLIAM O, MOLINA, in his caacity as Vice-
President for Operations, and hereinalter referred 1o as the

“CONTRACTOR.”

WITNESSETIL:

WIHEREAS, the UWNER s desirous to implenent the CALAMBA
SHOPPING  CENTER RECONSTRUCTION/REHIABILITATION
PROJECT, herein referred 10 as the "PROJUECTS"

WHEREAS, e OWNER, through the Bids and Awards Commitee

L (BAC) conducred the bidding for the PROJECT on February 26, 2004,
v wherein the proposal submitied by the CONTRACTOR was found w be the
Wowest Caleulated Respousive Bid and recommended the Award ol the
Contrace throigh Resolution No. 04-04, dated March 03, 2004, at the
Calenlated Bid of Two Flundred Bighty-One Million One Hundred Six
Thousiad Five Huadred Thirty-One Pesos & GU/100 (PLP281 JH06,531.61),

WHEREAS, the proposal of the CONTRACTTOR was aceepted by the
OWNER and the OWNER awarded dhe Conrract 1o the CONTRACTOR w
the Lowest Calculated Responsive Bid (LCRD) of Two Flundred Eighey - One
Million One Huadred Six Thoeusand Five Fundred "Thirty = One and 617100
(IPh1 281,106,531.61); i

NOW THEREFORE, above premises considered, the partics heieto
hive agreed on the following terms and conditions:

Anicle 3. General Conditions, - In this Contact, words and expressions sl

bave the same meurayg as aie respectively assigned to thew o the
Ceneral Conditions of Contraet herein referied .



st

Article

2.1
2.2
2.3
2.4

2.5

2.6

Tt

2. Conpragy,_Docw
incorpormad mnto

s, - The following decuments are berehy
and made an inregral pat of his Contract:

Condivons ol Contract

Dieawings/Plans and Technical Specifications

[nviation to Apply Tor Eligibiliy and 1o i

Instructions o Bidders

Addenda

Contractor's Bid Form inchuling e {ollowing Annexes in
5 g ‘

two (2) Envelopes:

Lnvelope |

Bid Security as to form, amount and validity period

I Auihiority of the Signing Official

e, Construction Schedule and S-Curve

. Manpower Schedule

e. Construction Methods

[ (')[pum.umu.rl Chart for the Conuact

g, List of Comractor’s Personnel to be as';q,ucd to the
conteact, with their complete qualification and experience
data.

b List of Contractor's Tquipment units, which are owned,
teased, airdfor under purchase qruuucnh. supported by
cenilication ol availability of equipmem  from the
cquipient lessorfvendor Tor the dhuration ol the project

o Ligquipment Utilization Schedule

jo Athidavie ol Site Inspection

k. Commiunent from 3 tcensed bank to extend 1w the
Lidder a credit Line if awarded the contract 1o be bid, or a

cash clepusit certificate, in an anmount not lower than that

set by the procuring entity in the Bidding documents,
which shall be at Jeast equal (o ten percent (10%) ol the
.l[l]mwctl bll(lbct for thc conract 1o l)c l)ul

I Construction Salety and  Health Program, Plealth
Standards

nr. Cestificate from the bidder under cath of its compliance
with existing labor faws and standards

0. A aworn affidavit of compliznce with the Disclosure
Provision under Secion 47 of the Actin relation to other
provisions ol WA, 30195 ad

0. Documents/materials  w  comply  with  other  aon-
“discretivnary criteria and sequircinents as stated in the
ostractions o Bidders,

Luyglope 2

a Bid Prices in the Bdlof Quantities in the prescribed Bid

o




b, Detailed Estimate including @ sumuiary sheet indieating
the unit prices of construction matesials, labor rates and
equipment rentals usedin coming up with the bid

c. Cash low by Quarter and Payment Schedule

d. Bid in L-File Form

2.7 Lligibiliny Requiremems

2.8 Performance Security

2.9 Credis Line issued by a licensed Banke in an mnount eqttal tn

the averape operating expenses of the project for two {2)
monthy or len percent (10%) ol the total project cost,

whichever is fess

RS
\\‘-“\
\ \ 210 Notiee o Awsrd  of Contrwet  and the . Comactor’s

“CONFORME" there

211 Dby Appivved Progran of Work and Cost Estimates

Anide 5, 5

2.12 Certilicate of Availability of Funds
2.13 Abstract of Dids '

2.14 Resohuion of the BAC Recommending the Award of e

Contract

15 Oier docrments that may be requited by the OWNLER

cope ol Worl,

For and in consideration of the payment w be made by e
OWNLER, the CONTRACTOR herchy covenants with the
OWNER 10 willfully and faithfully exeane, complete and
mainrain the aforesaid works in contormity and in all respect
with the drawings/plans, specification, work program and the
provisions uf this Conuract.

The warks 1o be doue shall include among others, the furnishing

by the CONTRACTOR of all fabos, waterials, equipment aid
supplies, and the performance by the CONTRACTOR of all
operation , necessary  for the complete - construction of the

PROJECT.

Anicle 4. Cangract Price

1.1

The OWNER, for-and in consideration for the full and faithiul

petformance, exection, completion and maintenance ol the
works requited iy this Contract, shall pay the CONTRACTOR
the weat Contact Price of  PESOS: TWO FIUNDRED
BICHTY-ONE  MILLION  ONE  HUNDRED SIX
THOUSAND FIVE HUNDRED THIRTY-ONE & 61/100

(Phl* 281,106,551.6i}. . -



Article 5. Tepms and Mangerof Cayment

5.0 Propress Billing, — the OWNER, upoa submission of a request
by the CONTRACTOR, shall muke the 1" Progress Payment
apon Fifty Percent {30%) completion, 2 Progress Payment
apon Ninety Percent (90%)  completion and 3 and Find
Progress  Paynient upon One  Hundred  Percent (100%)
completion of work accomplished by the CONTRACTOR,
provided that the QWNER's represcntatives shall firse centify the

same,
The QWNER shall have the rght te deduct:
4. Len percent (1096) retention money as herein pravided;

", Maney (ies) pard by the OWNER (o settle unpaid valid
third party claims against the CONTRACTOR arising,
{rom this Conteact, if any;

e, Sucdt uther deducions as prescribed by existing laws,
rules and regulations in the manner set forth under such
relevant existing laws.

5.2 Fiwd Payment, — The OWNLER shalt male Gnal payment 10 the
CONTRACTOR upon inspection ol the OWNER's authorized
represeitatives and with the issance of a CERTIFICATE OF
PROJECT COMPLETION and ACCLEPTANCE OF “THE
PROJECT. The OWNER shall elfect the final payent 1o the
CONTRACTOR  upon  proper  compliance  with all
FLUienen s,

AN The CONTRACTOR shall submit 2 sworn statement attesting
) that all obligations of the CONTRACTOR for all labor and
materials under the Contract have been fully paid.  Nothing
lerein conwined shall be construed as a waiver of the right ol the
OWNER, which is hereby reserved, w reject the whole or any
portion of the worl should the satme be found to have Deen
constructed i violation of dhe plans or covenants of s
Contract.

53 Retention Money, - The OWNER shull retain the amounm
equivalont to the Ten Percent (10%) of cach progress payment o
be made 10 the CONTRACTOR, wmil Fifty Percent (50%:) ol
e value of the works have been complered, after which no
additional retention shall be made, provided that the work is on
schedule and sutisfacwrily done. Otherwise, the ten percen

\\ (10%) rerention shall be imposed.

Flowever, after  comulative  propress  payments  to ihe
CONTRACTOR has mmounted to at least hifty percent (5040) of
the Contact Price, the QWNEIR shall, at the request of the
CONTRACTOR, release the “retention money” provided thai
the CONTTRACTOR submic a substitute surety bond, callable

on demand, in the amount equivalent o the retention money



substituted  for and aceepable o the povernmemt,  Provided,
further, that the project is on schedule and is sadstactorily
undertaken. Ouherwise, the 1en percent (10%) retention shall be
made. The aloresaid surery bond shall be posied in favor of the
OWNER and shalt be valid untit the ACCEPTANCE of the
PROJECT by the OWNER. '

Price_ Liscalagion, - Adjustiment of Covtace Price due 10
escalation shall be qranted in accordance with the provisions of
Implementing Rules and Regolations - A ol Republic Aet No.

9144,

Article 6. Commencement and Completion of Works,

The CONTRACTOR shall commence execution of  the
PROJECT within ten (10) calendar days {rom receipt of the
wrinen Notice 10 Proceed from the ONWNER and shall finish
and complete the whole of the contract works within Three
Fnndred Sixty-Five (365) calendar days lrom the date of receipt
by the CONTRACTOR of the Notice to Proceed, unless

extended o accordance with dhis Conuacer.

The OWNER's inspectorae team shall make  preliminary
inspection nnce the project reaches an accomplishment of 95%
of the 1otal conteact amount and submic a punch-fist 10 the
contractor in preparation for the final wwrnover ol the
PROJECT. The punch-list will contain, among others, e
temaining wotls, work deficiencies for necessary corrections, and
the specific durationftime o fully  complete the  project
considering the approved remaining contract time as of the date
ol contract suspension, if any. This, however, shall not prectude
the OWNER’s claim for liquidated damages, nor the contracuor’s
claim for inceative bonus, as the case may be.

Avide 7. Liquidated Daimages,

7.1 In the evem that the CONTRACTOR refuses or fails 1o

complete the work within the specificd contract time, plus any
time extension that may be granted by the OWNLER, and is
hereby in defaulte under this Contract, the CONTRACTOR
shall pay 1he OWNER for liquidated damages in accordance
with the following formula for each calendur duy of delay, wntil
the work is completed and accepred or taken over by e

OWNER.

T = 7 VUUPR x (e 0C) SDEx K
vuur = TCP - VCUl
—
et
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7.2

St .

O

WL E:

TEL Totat Liquidued Damages, In Pesos

Value of the  Uncompleted and
Unusable Porion of the Contract
Work, as of the expiry date of the
Contract, in Pesos

vuur

e s Total Contract Price, in Pesos

veuP _
Portion of the Contract Work as of the
expiry date of the Contract, in Pesos

Prevailing Opportunity Cost of Capital
for Government Projects set by the
NEDA which is currentdy pegped @
15%

O

N = Totd number of -Years that  dhe
Contract Work is delayed after the
Contract

K = Adjustiment Facior w Cover Additions!
Losses

= LG {ian)

O WHIERE - -
C - Cost of Construction Supurvision as a Percentage,
not exceeding 10% of Constiucion Cost

i - Annual Tullation Rare

o be entitled o such liguidued damages, the OWNER doces
not have to prove that it has incutred actuad dumages. The
OWNER shall deduce such amound of liquidated damages from
any wmoney due or which umay become due 10 1he
CONTRACTOR, or 10 colleer or charge such ligunidued
damages lrom both the money duc 1 the CONTRACTOR and
the Retention Money or other Sceurities posted by the
CONTRACTOR, whichever is convenient and expeditious to
tiie QWNER,

If, w any time duing the progress of the work, the
CONTRACTOR should fail, reluse or neglect to supply and
provide the required tools, supplics, materials, equipments,
facilities and labor-workmen in accordance with the woik
schedule vr should abandon or fail o continue with the
construction of the PROJECT or w complete the sune; or when

Value of 1he Completed and Usable




[N 73
% .

in the judgment of the OWNER the CONTRACTOR has been
uneasonably defayed or is no longer capable ol continuing or
completing the work on timgg or il this Contract s any par
thereol ts being sublet or assighed without the previous consent
of the OWNER; or il the CONTRACTOR is willtully violating,
any of the conditions, covenauts, agreements or techuical
requitemcnts ol the PROJECT, the OWNER shall have the
option W take over the PROJECT and complete the samie. 1nn
the event, the OWNIER may wke over and continues the
PROJECT, contracts entered intw by the CONTRACTOR in
the pursuit of their obligations under the CONTRACT, whidh
the OWNER may want to assume, e hereby considered o
deemed asigned o the OWNER. For the purpuse, the
CONTRACTOR aprees and obligates to incorporate with and
relative to the performance of their oblipations a provision of i
assumption npon the option of the OWNLR. The OWNLR
may  also  engage  the  services of a TAKE-QVER
CONTRACTOR and all expenses incnrred by the OWNER
shall be charged 10 the CONTRACTOR, and any adelitional
cost incurred in finishing che PROJECT in excess of the contract
price shall be ar the expense and account of  the
CONTRACTOR. The right of the OWNER w0 take over the
project shall be withour prejudice w its rights provided elsewhere
in this CONTRACT to proceed against the CONTRACTOR wr
to which it may be entitled in faw or equity.

In case the detay incurred in the completion of the warl exceued a
time duration equivalent (o twenty  perceit (20%) ol the
specified comtrace time plus any time extension duly granted 1o
the CONTRACTOR, the OWNER, by reason thereof, shall
forfeit the CONTRACTOR's Perfornance Sccurity and take
over the prosceution of the PROJECT or awgrd the same t
qualilicd contractor through negotianed contrael.

In no case, however, shall the total sum of liquidaced danapes
exceed filten percent (15%) of the wial contract price, in which
event the PROJECT shall automatically be taken aver by the
OWNER and award the same to a qualified contractor through
negotiation,  In such case, the OWNER shall 'lorfeit 1he
CONTRACTOR's Petformance Security,  The amount of the
forfeited Performance Security shall be aside from the amount of
liguidated damages that the CONTRACTOR shall pay the
OWNEIR under the provisions of this Article.

Auicle 8. Suspensicen of Wik,

¥.1

The OWNER of its duly authorized epresentative shall have the
authority o suspend the work wholly or pardy by writen wrdler
for such pediod as may be decmel unnceessary, due to force
majeure or aiy lorlitous cyents or for [ailure on the part of the
CONTRACTOR 1o correct bad conditions which are unsafe fur
workers or for the general public o carry out valid orders piven
by the OWNER ar o perfor any provisions of this Cemracy,

~ LI
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Article . Bx

u.l

ar due o adjustment of phans o suit field conditions and found
necessary during construction, The CONTRACTOR  shall
immediately comply with such order w suspend the work wholty
or partly.

The CONTRACTOR or its duly athotized representative shall
have the ight 1o suspend work operation on any or all
projectsfactivities alony the critical path of activities after filicen
(15) calendar days {rom date of receipt of writien notice from the

CONTRACTOR w the QWNER due 10 the following:

a. There exist sight-of-way problems, which proliibit the
CONTRACTOR Trom perlorming, work in accordance
with thie approved construction schedule.

L. Requisite construction plans, which must be furnished by
the OWNER, were not issued 1o the CONTRACTOR
precluding any work called for by such plans,

¢ Peace and order conditions anake it exuemely dangerous,
i ot impossible, o work. 1 lowever, this condition niast
be certified in writing by the Chiel of Police by the
Calamba PNP Station and confinned by the Deparunent
of the laterior and Local Government (DILG) regioid

direcior,

A, Delay in the payment of claim by the CONTRACTOR
lor propeess bilfing andfor prive escadation beyond fony-
live {45) cadendar ks froa the dime the claim has been
certilied by the OWNER's anthorized representative tha
the documents ate complete, unless there are justibable
reasons thereof” which shall be communicated in wiiting

(o the CONTRACTOR,

e, Any circumstance, event or condition beyond the conuol
of and not awributable to the CONTRACTOR which
prevents the commencement or completion of any plase

ur portion of the PROJECT.

ln case of tonal suspension, or suspension of activities along the
criical path,  which is wot due w0 any faule of he
CONTRACTOR the elipsed time beiween he effective order
suspending operation and the order 1o resume work, shall allow
the CONTRACTOR to adjust the contract time aceordingly.

atension of Contraet Time,

Should the amount of additional wark of any kind oi othier
spectal cirenmstances of any kind whatsoever oceur such as 1w
faitly entitle the CONTRACTOR 1o an extension of contraa
tine, the OWNER's authorized representative shall determine
(he amosnt of such extension; provided, thar the OWNER is not
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bound tw ke into account any caim Tor an extension of time,
unless the CONTRACTOR, prior 10 the expination ol the
contract time and within thirty (30} calendar days alter such
work has been commenced or afier the citcnmstances leading o
such claim have arisen, Las delivered to the OWNER 1the
notice(s) in order o investigate them at dhat time, Failure ol the
CONTRACTOR to provide the OWNER such notice shall
constitute a waiver by the CONTRACTOR of any claim.
However, OWNER shall examine the facts and extend of the
delay and shall ouly extiend the contract time for completing the
contract work when, in the QWNER's opinion, the findings of
facts justify an extension.

9.2 No extension of contract time  shall  be pranted  the
CONTRACTOR due to the lollowing circimstances:

a. Ordinny unfavurable weather conditions;

b, Juexcusable failure or negligence ol CONTRACTOR 10

provide the required equipment, supplics or materials;

c. Other cases for which the OWNER is not directly
responsible; ‘

d. The reason(s) given {or the request lor extension was already
considered in the determination of the origiml contract time
as agreed upon by the parties.

9% Patension of conract time may be granted only when the affecad
activities [all within the critical path of the PEICT/CIM network.

9.4 Lxtension of contract tme shall be pranted for rainy/unworlable

S days considered unfavorable for the prosccution: of the works

the site, base vn the actual conditions shined at the site, for

) such period in excess of the pre-determined  number of

unworkable days and/or Tor equivalent period of delay due 10

major calamities, such as exceptionally destruciive typhoons,

flood and carthquakes, similar unforescen catastrophic weather .

conditions and other meritorious causes as determined by the
OWNER's awthorized representatives,

9.5 In the cvent that an extension of contract time ix requested, the
written conseat_of hondsman must be attached 10 any request of
the CONTRACTOR for extension of dme and submitted to the
OWNER for consideration  and  that the validity of  the
Performance Scourity shall be correspondingly extended,

Article 10, Variation Ordurs,

11 "The QWNEIR, at any time and in writing, may issue varistion
orders 10 cover any increase/decrease in quantities including the
intraduction of new work items that are not included in dhis
contract, or reclssification of work items due t change of phans,
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10.3

1.4

10.5

LG

10.7

HLH

design or alignment w suic actual field conditions resuleing i
disparity between the pre-construction plans wsed for purpuses alf
bidding and the “staked plans” or construction  drawings
prepared after 1 joint survey by the CONTRACTOR and the
OWNER. “I'he additionfdeletion of works should be within the
general scope of the PROJECT as bid and awarded.

A Clange Ouder should cover any increase/decrease in quantities
of the original work items in this Contract and should have been
found to stricly comply with Article 10.1 hereol and subject 10
the conditions ay provided for in the Implementing Rules and
Repulations A of R.A. No. 9184,

For wnil price contragt, quantity overruns or underruns of not
more than filteen pereent (15%) of the estimates per major pay
item and twenty five percent (25%) per winor pay item in the
Bill of Quantitics need not 1o be covered by Change Order.

An Extra Work Order should cover the introduction of new
worle items not included in this Contract aud should have been
found 10 siricily comply with Article 10,1 hereof and subject to
the conditions as for provided for in the Implementing Rules and
Repulations -- A of R.A. No. 9184,

A Supplemental Agrecment shoukd be enwered ino lor all Chanpe
Orders and lixtra Work Ordess if the apprepate amount exceeds
twenty five percent (25%) of the escalated original contract price. .
All Change OrdersfExtia Work Orders beyond 100% of the
escalaied original contract cost shall be subject to public biddiny
except when the worles involved are inseparable from the original
scope of the PROJECT, in which case negotiation with the
incumbent contractor shall be made,

Any Variation Order (Clanpe Ordes, Extra Work Qrder or
Supplemental Agrecment) shall be subject to- the escalation 1w
adjust the original contract price less the cost of mobilization. 1n
claiming for any Variation Order, the CONTRACTOR should
deliver 2 written communication giving full and detailed
particulars of any extra cost, within seven (7) calendar days afier
such work has been commenced or alter the circumstances
lcading o such condition{s} and re the extra cost. Failure 10
provide such notice in the herein stipulated time shall constitie
a waiver by the CONTRACTOR for any claim. Preparation and
submission of Yariation Orders shall be subject 1o the conditions
as provided [or in (he lmplementing Rules and Regultations -A ol
A, No. 9184,

Additional/Exira Work costing and the conditions under which
the CONTRACTOR is to start work under Variation Orders
shall be covered by the provisions of the TRR A of R.A. No.
9184. ‘

Under no circumstances shall the CONTRACTOR be eutitlel
to payment of any variation order without the prior written order

of the OWNER or its duly authorized representatives to pesform /V;

s

Q) e
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such work.  Any Variation Owder withont such written ovder
shall be for the sobe account of the CONTRACTOR.

10.9 Any payment due and payable and or may be due o the

CONTRACTOR may be offser apainst liquidated damapes
payable 1o the OWNER under this Contract.

Linhilitics.

Article 15, Contragtor

; 1.1 1tis hereby agreed and undersiond that no employer-cmployee
N relationship  exists  between  the OWNIER and  the
h CONTRACTOR, and all laborers, wotkers, employees and

\ stafl of the CONTRACTOR we not in any way connceted
with the OWNER; and there exists nu employer-employee
relationship between the OWNER and the said laborers.

- employees and stall of the CONTRACTOR.

112 The CONTRACTOR binds itsefl to protect and imnune the
OWNLER from any suit or liahilicy tesubting (rom chims for
damages that may be suffered by the CONTRACTOR's
workers and/or third partics, arising {rom or in conncction
with the performance of the work. The CONTRACTOR shall
at all times stand solely liable and/os 1esponsible for compliance
with all  cxisting  laws, aules and  repulations, and the
CONTRACTOR aprees and binds itsell 1o save and hold the
OWNER harmless fram any and alf liabilitics in respect therero
or arising therefrom,

Article 12, Acceprance of Work,

121 No act of the OWNER or its awhorized representative
superintending or directing the wotk or any extension ol time
for the completion of the worl shiall be regarded as an
acceptance of such work or any part thereof. Acceptance shall
be evidenced only by the Cenilicaie of Completivn and
Acceptance of the PROJECT issued by the OWNER. lefore
auy {inal payment will be allowed, the CONTRACTOR shall
execute an aflidavit that it accepts the same as fall payment and
setlement of all claims or acconnt of the wotk done and the
materials furnished under this Contract,

122 No certilicate given -or payment made under this Conuract,
except the Final Inspection and Acceptance Certificatc or final
payment, shall be conclusive evidence of the performance of
this Contracy, either wholly or in part, and no payment shall be
construed o be an aceeptance ol defective work or impraper

materials,
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Anicle 1), Non-Waiver,

13,1 No inspection made by the OWNER or its authorized
representatives, of payinent of moncy, nor payment alier alic
acceptance of the whole or part of the works, nor any extension

Cof the contract tme pranted by the OWNER, nor any
posscssion  taken by ‘the OWNIER ar its  authorized
represctatives shall operate as waiver by the OWNER of any
of the provisions of this Comtract or any right of action
reserved to the QWNER for breuch of this Contract. This
right of action shall be in addition to ather remedies granted o
the OWNIER under existing laws (or breach of this Contract.

Avticle 14, Assignment and Sub-Contragt.

4.0 The CONTRACTOR shall not sub-contract, wransfer, assipn,
pledge or make any disposition ol the works, or of its intereal
under this Contract without the prior written approval of the
OWNER. Any unapproved assignment, transler pledge, sub-
contract, or any other disposition, shall be sullicient ground for
the OWNER to terminate or cancel this Contract moty
proprio without need of judicial action and prejudice 10 the
right of the OWNER 1o go against the CONTRACTOR for
and all damages thar the OWNLER may suffer by reason
thereof.

142  Should the OWNER give its writien approval, such approval

shall not relieve the CONTRACTOR of its responsibilivics

~under this Contract. The CONTRACTOR shall ensare tha

the terms and conditions of any such sub-contract comply and
conform with the terms and cowditions of this Contract,

143 If any portion of the works/project sub-contracted is nos
prosecuted  faithfully in accordance with the plans and
specifications of this Contract and the contract documents,
upon written demand by the OWNER, the CONTRACTOR
shall remove or replace immediately the  sub-contractor,
Failute of the QWNER 10 make such demand shall not eeficve
the CONTRACTOR of its obligations and the corresponding
Liabilities wnder this Contract. The OWNER shall not he
responsible  for the delays o costs incursed by ihe
CONTRACTOR due to the disspproval or removal of the
sub-contractor or due to the delay i the approval by ihe

OWNER ol the sub-contract.

Anticle 15, Generpl Proyisions,

15.1  Suppletory Use of Contract Documents. — The Contact
Documents shall be suppletory 10 this Contract. In case of
conflict between e Bid Docments and the Contract, the
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Tatter shall control and prevail unless i is very evident tha the

former is correct. Any and all deficiencics in the provisions of

this Contract intended to be covered hereby or otherwise
connccted with or related 10 the PROJECT covered herehy,
but not expressly covered by the provisions of this Contract
shall Lie supplicd by the pertinent provisions of the Bid
Docnments and shall be binding for purposes of this Contract,

Complianece with  Laws,  Crdinances,  ele. - The
CONTRACTOR hercby agrees 1o hire at least 50% of the
unskilled and 30% of the skifled labur requirements to he taken
from the availible Bona Fide Residents in the City of Calamba
subject to the imposition of penalties for failure to observe the
sune pursuanl to the provisions ol Republic Act:No. 6685, and
shall comply with and sricdy obscrve all laws, rules and
regulations regarding wotknuan's wellure aud conditian and the
Labor Code of the Pliilippines.

Modilication. - No  madification, including  transfer o
assignaient or sub-vontracting of any right or abligation under
the terms of this Contract, shall be valid unless mutually aprecd
upon in writing by die parties herein,

Breach, — A material breach by the CONTRACTOR of ary

wartaity, representarion or covenant herein made entitles the

COWNLER, at his gption, to rescind the Contract upon written

notices to this effect 1o the CONTRACTOR,

“Agticle 16. Disputes snd Arbiteation,

All disputes in connection with this Contract and the contract
documents, «ar dilferences bhetween the partics arising {ron the
interpretation of this Contract and the Contract documents,
shalt he scutled amicably. '

ln the event that sueh dispute or disagreement shall not be
resolved o the mutnal satisfaction ol the partes, the e
shall e submitted for arbitiation, as provided for under
Republic Act No. 876, otherwise known as the "Arbiteation
[aw."”

In case a dispute or disagreement arises between the OWNIER
or its authorized representatives, anel the CONTRACTOR ou
the mauner by which the latter is performing the works, e
CONTRACTOR  shall Tollow the instructions  of ~the
OWNER, or ity awbaorized representatives, relative theico,
provided that such instructiony are  based upon or - in
zccordance with the approved  plans and  specifications,
othérwise, the CONTRACTOR shall have no right o ask for
arbitration or juelicial reliel. :
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164 Notwithstanding the arbitation proceedings, upon the 1eyuest
of the OWNER, the CONTRACTOR shall continuc the
waorls upen the instractions of the OWNLER.

Article 17, Miscellancous.

171 The CONTRACTOR hercby wartants that it has oot given
nor promised to pive any money, gilt or any maccrial
favorfconsideration to any official or employee of the OWNLER
Lo sccure this Contract, Any violation ol this warranty shall e
sulficient ground for the OWNER 10 1evoke or cancel his

Contract without need of judicial intcrvention.

17,2 ‘The pertinent provisions of the Implementing Rubes and
Regulations -A of R.A. No. 9184 ate hercin incorporated and
arade -intepral part of this Contract for compliance by the
pattics, in the absence of applicable provisions hercin.

17.3  The CONTRACTOR shall not in any manser and under any
circwmsiance, asswne or answer for any liability to any third
persoll ar entity in connection with or tespecting the Tuwl un
which the project shall be constraeted o any buitding, and
structure buill or constracted thereon.

7.4 This Contract is cxcorted and defivered in cight (8) copies,
cach of which shall be deemed an vriginal.

IN WITNLESS WHEREOL, the })nrlics hereto hereby affix their

respective signatures this 15" day of April, 2004.

“OWNER" “CONTRACTOR”
The CITY GOYERNMENT OF LIBERTY BUILDERS & DEV™T
CALAMUA CORPORATION
1By . iy
. ’—/”’_"/ /
~,
’/'-;".."?’--.. P

Jinpr. WILLIAM Q. MOLINA

oS EERING J. LAJARA_,—
- City Mayor @ Vice President - Operations

Signed in the presence of:




Republic of the Philippinies)

Provinee of Laguna ) 5.8
CITY OF CALAMBA )
K e ety x
ACKNOWLEDGMENL
k BEFORE MU, a Notary Public fou and in the City of Calanlbi,
\ Provinee of Laguua, personally appearcd [on. Severino J. Lajara with C1C
\f\\ \\\’ N, 01080372 issued at the City of Calamba on January Q7. 2004, and Tanpr.
% Willizm ©. Molina with CPC No. 20983138 issed al the City of Pasay on
N Februaty 13, 2004, both known w me amd (0 me kaown o be the same
persons who exceuted the forcgoing instoument and acknowledged (o me tha
5 e sane are their own frec and voluntary acts and deeds.

‘This instrusment refers 1o Construction Conteact, consisting ol fifieen
(15) pages including, this page wlierein the acknowledpment is written, weie
sipned by the partics aad their two instrumental witnesses o cach and every

pape hereof.

WITNESS MY TTAND AND SEAT Usis AR TS Mo

I

S

\) AVIE. MARARID AL ALCGILA

NOTWIRY PUBLIC
JHTIL DECEMBER 31, 200%
Dec. No. @q P N0 HTB6473 /17 -04
o CALAMA OITY
Puge No. 07 -
9
Hivok No. ___?’;-__)_,_‘_
Series of 2004,
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CITY OF CALAMB A

AGeH Frovince of Laguna
GUw> OFFICE OF THE SANGGUNIAN PANLUNGSOD

) L L] Bll
Republic of the Philip) 3 AN NEX \

EXCERPDS FROM THE MINUTES OF THE REGULAR SESSON OF THE SANGGLUMNIAN
PANLUNGSOD OF CALAMBA FIELD LAST AUGILIST 13, 2007 AT THE SESSION HALL CF THE
NN CHY HALL BUILDING, BARANGAY REAL, Q7Y OF CALAMBA AT 1030 IN THE
PACORINING. ’

PRESENT. ‘ - '
FIGN ATTY. PURSING € ORUGA Gy Vic e Mayor, I’reslchnq Olficen

HON. TYAN DV, ESPIRIDKON . Cay Cemgcilon
FIOMN, RUTH MARIANC-HERNANIDE Z City Cavrwior
FIONLUIS VERGEL G BARCHID City Councitor
HON LEEANNE P ALDABE Cy Conangiton
HOM. LDUJ\. USRS vA Cuy Counetor
RN JOSE MOREL D MANAKG City Courcriorn
HIONL JOSE VL PRADAS Caty Caumncilor
FION, CHRISTIAN NING) S, LAMARA City Councilor /
FICIN DIOSDADICO L EASAKA City Countdon, ABC- Presicteny
VION LESIER P ALRO City Conmncilor, S¥K-Presicdent
AlSEMI
IO DIENINIG R LANZANAS Caty Counilor
FHON UL. AL L PLATON City Conncicr
A - ' Ta ks Vo
183

RISOLUTION NOQ.”_ 7 Y
SSeies of 2007

ACRESCHEDHON AUTFIORIZING TR HON. MAYOR JOAQUIN M, CHIPECO, JR 1O tSSLIE A
NOTICE 2O RESUME 0O RISERTY BUIDERS, INC. FOR B IMM DAL REHAIN A TION O
HAE CALARNNEA SFIOPPING CENHR,

WA REAS. the City Government of Calamba repraseniexd by (he Mon, Mayor e
M Lhipera, dn executied and sianedd wilhe Ausitakan Sfrotessional Really, e @ Mt

Setllement Adie eIt wlhienein the Ciy Goverrment shat be i thie possession ancd Gpetalion

ol thes Coteniin Shopping Cevites,

SR AS, there is o need 1o rehabititate the Catanndershoppineg Center,
\

NOW I REFORE, on miotion of Coun, ML 1. MANAI duly seconded, by o8 the
PHCES R, De it resolved as i hereby resolved 10 authonre e Lon. Mayion Joegin M.
Elupec o, I o e Notice 1o Resume Lo Hberry uilelers, Woe Tor the inunerdiate retudulnainon
o e Catennihies SoppIng Center

City Vi o MLIVUI P;usldlraq (. )I ticc

AVTESTED BY: AMPROVED BY

FAVIANA L PATINIO JIN M. CHIFEGE. IR,

Sevtebary, Cly Counc ' ' Clly Mayor

é/



