Republic of the Philippines

Department of Budget and Management

qu:) GOVERNMENT PROCUREMENT POLICY BOARD
Govemnment Piocurement Policy Board TECHNICAL SUPPORT OFFICE

INPM No. 99-2014)

30 October 2014

HON. ROGELIO L. SINGSON

Secretary

DEPARTMENT OF PUBLIC WORKS AND HIGHWAYS (DPWH)
DPWH Compound, Bonifacio Drive,

Port Area, Manila

Re:  Release of Retention Money

Dear Secretary Singson:

This refers to the Honorable Secretary’s letter seeking our opinion regarding the
alleged untimely release of retention money contained in Item 6 of the Audit Observation
Memorandum (AOM) sent by the Commission on Audit (COA) on 2 May 2014, and the

appropriate action that the Honorable Secretary may undertake to address the issues raised in
the AOM.

Item 6 of the said AOM states that:

The release of the retention money prior to the final acceptance of works and
allowing the previously withheld retention money to be paid with the
contractor in lieu of irrevocable standby letters of credit from a commercial
bank, bank guarantees or surety bonds callable on demand will defeat the
purpose of withholding retention money, that is “to cover uncorrected
discovered defects and third party liabilities”. Although a substitute guarantee
had been posted in lieu of the retention money, it will only cover the amount
of the retention money corresponding to the previous progress billings. And
this does not include the liability of the contractor subsequent to the posting of
the substitute guarantee.

The rules on retention money can be found under Section 6 of Annex “E” Contract
Implementation Guidelines for the Procurement of Infrastructure Projects; the Philippine
Bidding Documents for the Procurement of Infrastructure Projects, 4™ Edition; and the
Manual of Procedures for the Procurement of Infrastructure Projects.

Based on the foregoing documents, “retention money” refers to the amount equal to
ten percent (10%) of the progress payments, before deductions are made, that is withheld by
the Procuring Entity to cover uncorrected discovered defects and third party liabilities. It is
collected from all progress payments until works equivalent to fifty percent (50%) of the
value of works, as determined by the Procuring Entity, is completed. If, after fifty percent
(50%) completion, the work is satisfactorily performed and on schedule, no additional ﬁ
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retention shall be made; otherwise, the ten percent (10%) retention shall continue to be
imposed.

It is true that the total “retention money™ shall be due for release after the defects
liability period, and upon final acceptance of the works. However, the rule admits some
qualifications; thus, the contractor may request the Procuring Entity that, instead of
withholding the retention money for every progress billing, the same be substituted by an
irevocable standby letter of credit; bank guarantee or surety bond callable on demand
(collectively, instruments) for each progress billing. These financial instruments must be of
such amounts equivalent to the retention money to be substituted and acceptable to
government. They must also be valid for a duration to be determined by the concerned
Procuring Entity and will answer for the purpose for which the ten percent (10%) retention is
intended. The Procuring Entity, for its part, may agree to the request, provided that the

project is on schedule and is satisfactorily undertaken.’ Otherwise, the 10% retention shall be
maintained.

The instruments seek to indemnify the Government for any damage or loss due to
non-completion or non-performance of the project. In addition, the instruments provide
guarantee that should there be defective works by the contractor, the Government has the
means to compel the contractor to remedy these defective works or use the money retained to
pay other parties to correct the defects in a manner satisfactory to the Government.

Relative to the AOM claim that the substitute guarantee posted in lieu of the retention
money will only cover the amount of the retention money corresponding to the previous
progress billings, and will not include the liability of the contractor subsequent to the posting
of the substitute guarantee, we wish to point out that for the duration of the project
implementation, the Performance Security is identified to guarantee the faithful performance
by the winning bidder of its obligations under the contract in accordance with the Bidding
Documents.” Moreover, under Section 62.2.2.2 of the revised Implementing Rules and
Regulations (IRR) of Republic Act (RA) No. 9184, the one (1) year period from project
completion up to final acceptance, or the defects liability period, is likewise covered by the
Performance Security of the contractor as mentioned in Section 39.1 of the IRR of RA 9184.

In addition, in case of failure by the contractor to fulfill its responsibilities under the
Contract, the procuring entity is not without recourse. The procuring entity shall forfeit the
contractor’s Performance Security, subject its property/ies to attachment or garnishment
proceedings, and perpetually disqualify it from participating in any public bidding. All
payables ;)f the Government of the Philippines (GOP) in his favor shall be offset to recover
the costs.

In view of all the foregoing, we wish to emphasize that the retention money may be
substituted by financial instruments in the form of an irrevocable standby letter of credit,
bank guarantee, or surety bond callable on demand, upon request of the contractor, subject to
the approval of the procuring entity, and provided that the project is on schedule and
satisfactorily executed. The purpose of the instruments in lieu of the retention money,
including the Performance Security, is to guarantee the faithful performance by the winning

&

" Section 6.2, Annex “E”, IRR of RA 9184; Manual of Procedures for the Procurement of Infrastructure
Projects, Vol. 3, p.87.

% Section 39.1, IRR of RA 9184,

* Clause 12.3 Section 1V, General Conditions of Contract, Philippine Bidding Documents: Procurement of
Infrastructure Projects, 4" Edition, December 2010.
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bidder of its obligations under the contract; to assure the procuring entity that the contractor
shall assume full responsibility for any damage or destruction of the works except those
occasioned by force majeure; and the safety, protection, security, and convenience of his
personnel, third parties, and the public at large, as well as the works, equipment, installation
and the like to be affected by his construction work.* As such, any violation of the contract
by the contractor would result in the forfeiture thereof in favor of the Government.

We hope this opinion issued by the GPPB-TSO provided sufficient guidance on the
matter. Note that this is issued on the basis of particular facts and situations presented, and
may not be applicable given a different set of facts and circumstances. Should you have
turther questions, please do not hesitate to contact us.

Very truly yours,

Hrdd

4 Section 62.2.1 of the IRR of RA 9184.
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Republic of the Philippines

OFFICE OF THE SECRETARY
Manila

September 3, 2014

Secretary FLORENCIO B, ABAD

Chairperson, GPPB

DEPARTMENT OF BUDGET AND MANAGEMENT
General Solano St., San Miguel, Manila
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Metro Manila Area Code: 02

Theu: HON. DENNIS S. SANTIAGO
Executive Director IV
GOVERNMENT PROCUREMENT POLICY BOARD
Unit 2506, Raffles Corporate Center,
F. Ortigas Jr. Road, Ortigas Center,
Pasig City

Subject: Release of Retention Before Final Acceptance of Project and
Substantial Amount of Unreconciled Balance of Guaranty Deposits
Payable Acoount as of December 31, 2013

Sir:

This refers to the Audit Observation Memorandum (AOM) No. DPWH—OSEC 2014 - 032
(102) dated May 2, 2014 of Ms, Reynalda M. Sorra, State Auditor IV, Audit Team Leader and

Ms. Avenilda 8. Tomes, Silpervising Auditor, DPWH Audit Group, of the Commission on
Audit, Office of the Auditor.

Item No. 6 of the said Memorandum states that:

"The release of the retention money prior to the final acceptance of worksAind aflowing the
previously withheld retention money to be paid with the contractor in lieu of imevocable
standby letters of credit from a commercial bank, bank gquarantees or surety bonds caliable
on demand will defeat the purpose of withholding retention money, that is "to cover
uncorrected discovered defects and third parly Kabliities”. Although a substitute guarantee
had been posted in fieu of the retention money, it will only cover the amount of the
retention money corresponding o the previous progress billings. And this does not include
the liability of the contractor subsequent to the posting of the substitite guarantee”.

Relative to this, may we respectfully seek your opinion on the said item, vis-a-vis the
appropriate action we can undertake for the satisfaction of the same.
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FOR

THRU t Director ARISTEO O. REYES

SUBJECT

REPUBLIC OF THF. PHILIPPINES
COMMISSION ON AUDIT
OFFICE OF THE AURITOR

DEPARTMENT Of PUBLIC WORKS AND HIGHWAY
PORT AREA, METNG MANILA

AOM No, DPWH-OSEC 2014-032 (102)
Date: May 2, 2014

AUDIT OBSERVATION MEMORANDUM (AOM)

¢ Honorahle ROGELIO L, SINGSON
Secretary
Department of Public Works and Highways
Honitecio Drive, Port Arca, Manila

Financial and Menagetoent Services

Attention : Ms, MARY ANTOINETTE Z FUNO
Caretaker, Pingmial Mangement Services

: Release of retention befora final acceptance of project and substantlal
amount of unreconelled batance of Guaranty Daposits  Payable
acconnt a3 of December 31, 3013

Wo have verified/analyzed the account Guaranty Deposits Payable under the

Forcign Assisted Projocts Fund (Fund 102) as of December 31, 2013 and the following .
rrors were observed:

s Reteiston money of PI26,943,352.47 were reledted in C¥ 2013 prior 10 the
completion and final acceptance of tha projsct.

Section 6.2 of the Revised Implementing Rules and Regulamions (RIRR) of RA
9184 provides explicitly that “The roral “rerention monsy” shall be due for release
upon final acceptance of the warks. "

. Review and analysis of the account Guaranty Deposits Payshie utier Fund 102 as
of December 31, 2013, ravealed that the retention withheld for several projects

were relsased prior to completion and final acceptance of the project. Detils of

which arc as follows:
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Thine  Inetrational | CIvii works for Coniract Package No. 2: Lower B (3,557 74040
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| Clrisco Corporetion

Contract Packege No. [-A, Comstruciion oF
Lullutan Bridge, liagan, Jsabels under the Urgest
Bridges  Comstroction  Project  for  Rura)
Developrent (UBCPRD)Y

35,876,636.99

Juld - o5 014t 60
-

R.A Pahati
Constryetion & Supply,
Ine,

Civil Work Contrael I conmestion with Cortract
Package 64 - Restwration of $lope Protection along
Pampenga River in Sryy, Daomwas Jaen, Nusvs
Bolin under additionzl subeproject of the Post
Oodoy and Pepang Short-Term  Infrestructure
Rabablfitatio act (POPSTIRP)

Northorn Bullders .~

1,926,643.35

201 g4 avseesd
1o 10615

Road, Cahergtuan and Stu. Rosa, Nugva Ecijs, Km,
1074200 - Km. 120400, Hegion [1I, Marfona|
Roads Improvement Menagement Project (NRIMP)
Phase (| _

PM 03.2011; Axphalt Cverlay of Duang Mahwritka |

T,I70,020.6L.1

-
o o 15y
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BMK
MTWEBRR
internarional

Construction
Corp.

Tontract Packege 32: RepaisiRehabiliation  of
Fiood contro! facilifies In San lldefingo, Hows
S & Pidding Cara! Dumalnog Bungai Vintar
Paguguin liocos Noyis uneles POPSTIRP

EM. Cuerpe, Ine.

587,328.66

Y01 0hgy
nd

09-2011: Asphalt Overtay of Dasng Maharika
Roed, Km, 14934290 - Km, 1497+830, Davao Ciry,

LR Tigyl Builder lno,

Regiom X1, NRIMP Phaye II

L 195.633.66
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Coniract Paokage 6% Rabmbilistion of breached
dike and slope protection with sweel shest piles

slong Ppalit  Armyat
saction,

Ferdstar
Commactors

Builders

Contract Package 66: Desilting’

st back leves Cupang
ungsr the POPSTIRP

704,253.76

nal Chsnael

Excavation of Abacen River (Downstyeam Berdon)
from Barangry San Lorenen, Mexico o Brygy. Dela
Paz, San Bimon (NLEX), Pampanga nnder the
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Additional Sub-Project for BOPSTIRP
Comtraer Packapgs 38! Rostorstlon of Dammged

Slope Protetion In Pinukpuk, Tebuk and

1,146,898,39

PN YTl

Tinglayan, Province of CAR undet POPSTIRP

DL

CPRILS: [mprovement of Marces Fighway

Hunin Road snd 23,859,007 9% Roid-#1ookis
Co {Evangslista Streef to Masineg), NRIMP ?Qg 1L Jo8 mwnin
A Tayisn | Chil Work contruet in connsction with the Contract %60,823.73
Construction  + Pachage 7 Rehsbilision of Flood Control 199-00- ouyy
Corporation Faoilitien in Bacerme, Dumaliey and Paguguin, afi in A
) the Provinow of Thocos Norte, Ragion I, under the
FOPSTI '
RAM Buildar Caontraet Package 40: Restoration of damaged finod 88,317.12 Jywt.of. acat
comtrol facilities in Novelem, Cavite Cuinayungan, 4
Infanta & Taghawdyan, Quezon md 5m. Cruz,
%gum under POPSTIRP
QR Sarmiento | Contract Packege 2-1: Comstruciion of Tungeul 9,081,670.83 heny-oy. %,
Congtraction/  Plerm | Bridge snd approsches llagan , lubels and Contract
Congtructions Package 2-2; Construstion of Sicalue Bridge and
approaches Lasam, Cagayin wader the. 3panish N
Qovernment fnana
AJ Taylan Censtruccon | Cofitract Package 7: Rehabilliation of Flead Control 103,298,928 |05 a2 ongy
Corporation facilities Tn Bacarra Dumolneg & Pasuquin, Tloces : .,
Norie under POPETIRP ' A
Eddie G Clulien | Contracl Package 16: Repair/Rehebilitatton of £30,932.32 Lamg-0p- o1
Builders dameged revertmant and ssawndl in Aparr Cegayan 13- o, =ek:
under POPSTIRP -
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Cornwratt Package 24: Repair /Behabilitaton of

Ambayuoan, Sabangan and Cabelisian River
Contyol Project ¢t Umlingan, San Quintin and San
Migolax ail in iran  ander additionul sub.

| Bleol Goldrack Const.

800,579,786
T A i .
gg’pmnﬂon Dasmaged River bank Protection along Angst River W:: :im
and Creek hank Towervill Minuyan proper in L _
Plaridel, Pulilan and San Jose Dol Moats, Bulacan -
nnder TP ) )
NEH Constuction and | Contract Packuge 57: Construetion of Rivarbanke 1417,496.27 [1mi3-05. o224
Supply Protection Along Mindoro Weat Coast Road and
Jot. San lsidro-Penal Colony Jm. Yapeng Reed o
: under odditional sub- of the POPSTIRP . :
R.D. Intarior Junior FM<02e2011; Asphait Overlay of Cagaysn Valiey 3,796,714 32 Im¥y on -8\
Congtructicn Rood (Iguig-Amuluog Sceton) km, 488+000 to km. 4
$1 an, Reglon [l NRIMP Phase 11
TATRAP Construmion | PM 01-2011: Agphalt Overlay of Menila North 1,802,594.73 18t <01 017 3
Co., Ing. Road. (Pasuquin Seciion), Km. 5014000 - K, ~ -
510+391, {locos Norte Repion I: NRIMP Phass [1
MBB Construction Coniract Package 9: Rohabfl of ties in 1,273,378.57 1m~:;'m=
Cabugno, Senz and Candon City, Hoces Sur under o1y - W ok
POPSTIRF _
Northarn Builders Contract Package 4: Repoir and Restoration of. 3,118,212.54 jaans-on ¥ 245
Collapsed Reveriment Along Mulanas  Balill, . e LR PP
Adunot and Ambalangan River in San Juan, Abre: ™
La Trinidsd, Bokod aed ltopon, Bemguey
Subengan Mountin Provines snd Tabuk, CAR
under POPETIRP . .
3.0. Legaapi | Cantract Fackags 38: Resiorasion of T37.627.80 frots ovoa(1xy
Consrugtion Blope  Protestion in. Pinukpuk, Tabuk wnd L
Tinglayan, Proviree of CAR under the POPSTIRP
BMK Construction Contract Package 49° Rekebillation’ Consguction 3,060,001 3G (3044 sqezary
of Protection Works nlong Sinocalsn and Bued " a1l eqag,
Rivary in 8, Berbara and San Fabian, Pangasinan,
unider the POPETIRS .
WERR  Comporstion | Contract Packags 51 Rehabilitstion of Dike with TAESE.TE o 0 o291
laternstional Protsstion  Worka,  Banils,  Vimy-Depalo, . Bay- -y

et for POPETIRY N
Contract Puckage 62 Restoration of Flecd Control

1,934,563 26 [R-oyeM 1
Ty

Corp. Faqilities along Cagayan Rivar in Brgy. Puta, Borila Jed v pjed
in tha Provines of Cageyun under the additional
. dybnraiaest PSTIRD
Ferdatur Builders | Conmruct Pao §3: Repair/Rohabilitation of 372,854.12 [Fevhe -Gk
Contrasiors Damagad Plsod Conwrol Facilities in Claveria, NN g
Lasam & Sth. Praxedes, Cagnywn, under the
POPSTIRP
Vicents 1. Leo PM 07-2011; Aspbalt Overlay of Sayra Highway 1,871,954.42 [bord M -394
Construction (KitnotaosKlbawe Sestion), Km., 1572+000 - * !
’ 1586+000, Bukidnen, Region X, NRIMP Phase [l |
R.D Interior humior Contract Package 7!; RepainRecomstruction of 1,082,086.83 [2e1mi2 ooy
Congtruction Washed-Out Flood Contro! Strucume Along
Cagaymn Riverin Brgy. Ssn Vicente. Igutg Cogaynn,
Under the Additlonal Sub-Project for POPSTIRP : .
CTOTAL - : P136,948.362.47 | %

It was also noted that the guaranty deposits of BMK Construction in the amount of
87,291,862.59 was released In CY 2012, under Cluster RB 4: Restorstion of
Collapsed Retaining Well and Damaged Portland Cement Concrete Pavement
(PCCP), while it is still jn question pending resolution of the jssue on the
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ligallowsd amount of $28,820,013,58 by the Technical Audit Specialist tearn dus
to gver estimation of quantities in the Approvad Budget Comract of the DPWH,

1t was observed that the intefpretation of the other provision of the RIRR of RA
9184 wes misplaced-and it was'uied as a-degal’ basis for the release of the retention
money pélor to the final acceptance of the project. Section 6.2 of the RIRR further
provides “The contracior may, hawsver, request the substiturion of the retentlon
money for esch progress billing with irrevocable standby lerters of credit froma
commérelal bank, dank guarantees or surety bonds callable on demand, of
amounts equivaleni to the retention money substituted for and acceptable by the
Government, provided that the project i om scheduly and It satlsfactorily
undertakan, Otherwise, the ten percemt (10%) retention shail be ‘made. Said
Irrevocuble standby letters of eredit, hank guarantges andior surey bonds, to be
posted in favor of the Government shall bs valid for a duration io be determined by
the concerned implemeniing office/agency or procuring entity and will answer for
the purpose for which the len pereent (10%) retention it Intended, ie.. W _cover
e SISCOVErEY HETEe] AN LE AR

:h.

n pe
'ed ge) 15 - "(empha’is supp]iad}

% Upon review of the records, sudit revealed that what was replaced with the
irrevoosble standby letters of eredit from e commercial bank, bank guar
sty bonds callable on demand {8 the tetenton money which was previous
This is contrary to the sbove quoted provision which allows
ipaguent retentlon monsy “for each progress billing” to bs replaced with
irtevocable standby lotters of credit from a commercial bank, hank guaraniees or
surety bonds callable on demand, Furthermore, the rule is very explicit that the
“retention Thoney withheld sball be due for releass upon final acocptance of the
warks™, and not &t any ume prior thereto.

6. Tho releace of the retention money prior to the finel acoeptence of works and
allowing the provicusly withheld retention money to be paid with the contractor in
fieu of lrrevocable standby Jetters of credit from & commercial bank, bank-
gusrantees or surety bonds celisble on demand will defest the purpose of
withholding retention monay, that is; “fo cover smcorrected discovered defects and
third party {tabilities.” Although a substitute guarantOs had been posted in licu of
the retention money, it will only cover the amount of the retention money
commesponding to the provious progress billings. And this does not include the
tiability of the contractor subsequent to the posting of the substitute guarmtee. .

£
E’.
3
|
x
}

e et R —

- g =

: b, Unreliable ending balance of the account as of December 31, 2013 because
i . of the presence of subsimntial emount of umrecomclied balance of the \
£ : cortesponding rubsidiary ledger account.

7. Verifieation of the individuel Subsidiary Ledgers (SL) of the said account showed
that a substamtial negative balance of B305,683,683.73 comprises the ending
balanoe of the ascount a3 of December 31, 2013, This perwine to the unreconciled
baluace representing the balance set up due to the change of ¢-NGAS databasc in %
2010. Consideting the substantlal amount of the unreconciled balances, this should

have heen investigated and recondiled with the proper accounts.




This haa siready been conveyed to the magagement through various Audit
Observation Memor‘andums (AOMs), however, up to this time munagentent had
hot yet taken any action to comply with the said observation,

¢ Release of Rerantion in the amount of B1,146,898.39 without syfficieny
documsaniation

5. For CY 2013, release of Retention was made to J.D' Legaspi Construction per
Check No, 8884452 dated November 8, 2013 and JEV No. JEV-2013-11.037839
dated Novernbar 28, 2013 Iy, the smount of B1,144,898.29 was made in cormection
with CP 38 - Restoretion of Damaged Slope Protection in Pinukpuk, Tebuk and
Tinglayan, Province of CAR under Project for Post Ondoy and Pepeng Short-
Term Infrastructure Rehabilitation  Project (POPSTIRP), without proper
documentation, . o,

y -
Said release was only supported by Disbursement Voucher, Obligation Request,
and a Memorandum indicating that due to the cxpiration of the loan 1o finance the
project, the retention was paid through the GOP Portion without more, The lacking
docurments are, wong others, request of the Contractor for the release of retaution,
recommendation of the Project Engineer on the said request, Certlfleste of
Completion and Certificate of Acceptance,
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M. Section 4 of PD 1445 provides, among others, that “claims against governmant '
Junds sholl be supporisd with complete documentation, "

- —

Recommendations:
12, We recommend that management require the acconntant to:

i : .
[ & refrain fram relessing/payment of the retention monsy without the
; ' final acceptance of the project and proper required documentations;
; and L .

i by exert extra effort to reconclle the long outstanding snreconciled
‘p balances. :

i

|

May we have your cemments on the foregoing audit observations within fifleen
(15) days from receipt bereof to facilitate review and make decisions in audit.

1
' . ]
ALDA M, SORRA ,

State Aunditor IV
Audit Team Leader

#&ﬁ:”
A DA B. TORRES

Supervising Auditor
DPWH Audit Group




