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INPM No. 82-2014]

24 October 2014

DR. RAMONCITO D. VILIRAN

Chairman, Bids and Awards Committee (BAC)
CITY OF MARIKINA

Shoe Avenue, Sta. Elena, Marikina City

Re : Direct Contracting

Dear Dr. Viliran:

This refers to your letter dated 13 October 2014, requesting our opinion relative to
the procedures adopted by the BAC in the procurement of rain water harvesting system ‘
through competitive bidding.

As represented, the City Government of Marikina conducted a competitive bidding
for the Supply, Delivery, and Installation of Rainwater Harvesting System for all Public
Schools and Government Buildings in Marikina City. The specifications of the project were
referred to a patented design of AMECOS Intellectual Properties Inc. (AMECOS) as
supplied by the end-user. In the pre-bid conference, AMECOS represented that they own the
patented design of the project, and that it must be awarded to them through Direct
Contracting. However, the procuring entity (PE) responded that the project will be subjected
to public bidding as there were available substitutes in the market, and encouraged AMECOS
to participate. It further stated that the patented design was only the minimum requirements,
and bidders may submit counter-offers or its equivalent.

JSG POLYMAX INDUSTRIES (POLYMAX). As mentioned, AMECOS is claiming that the
design is patented in their favor, and POLYMAX, the winning bidder, is neither authorized
nor appointed by them. It claims that there are no available substitutes in the market and
insisted that Direct Contracting should have been the proper modality adopted by the BAC.
AMECOS also relied on their 2011 Water Harvesting Project with the city that they claimed
was procured through Direct Contracting. However, the BAC replied that the 2011 dproject
was procured from AMECOS through Negotiated Procurement as a result of the 2"¢ failed
bidding. It is in this context that our opinion is being requested.

\
\
AMECOS did not participate in the bidding; the project was eventually awarded to ‘
|

As discussed in an earlier opinion,” in order to justify the need to procure through
Direct Contracting, the BAC should conduct a survey of the industry and determine the
supply source. This survey should confirm the exclusivity of the source of goods or services
to be procured. In all cases where Direct Contracting is contemplated, the survey must be
conducted prior to the commencement of the procurement process. In addition, specifications }
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for the procurement of goods shall be based on relevant characteristics and/or performance
requirements.”

The procuring entity must justify the necessity for an item to be procured through
Direct Contracting, and it must be able to prove that there is no suitable substitute in the
market that can be obtained at more advantageous terms to government. It is only after the
BAC has conducted its survey and determined that one of the conditions under Section 50 of
RA 9184 is present that proper recommendation to the HOPE for the use of Direct
Contracting modality may be made. Hence, if there are prospective bidders that can offer the
goods subject of the procurement opportunity, Direct Contracting cannot be resorted to.

In addition, even if the details provided in the Technical Specifications may have a
resemblance or similarity to a specific product, Direct Contracting modality should not be
automatically resorted to because “[t]he specifications and other terms in the Bidding
Documents shall reflect minimum requirements or specifications required to meet the
needs of the procuring entity in clear and unambiguous terms.”

Thus, a prospective bidder, couched upon lawful, valid, and reasonable limitations,
may offer goods that exceed the minimum specifications provided in the Bidding
Documents. In other words, goods that have higher specifications may be offered by the
prospective bidder, as long as it meets the minimum specifications and identified limitations
required by the procuring entity in the bidding documents.

Based on the foregoing, the fact alone that the technical specifications resembles or is
similar to the specifications of a specific good or equipment does not sanction the immediate
resort to procurement through Direct Contracting in lieu of Competitive Bidding. Under the
rules, the procuring entity must first justify the necessity for Direct Contracting, and must be
able to prove that there is no suitable substitute in the market that can be obtained at more
advantageous terms to government. It is important to stress that RA 9184 and its associated
IRR adopt “Competitive Bidding” as the primary method of procurement,’and any alternative
method of procurement may be employed only under highly exceptional circumstances to
address economy and efficiency.

We hope that this opinion issued by the GPPB-TSO provided sufficient guidance on
the matter. Note that this is issued on the basis of particular facts and situations presented,
and may not be applicable given a different set of facts and circumstances. Should there be
other concerns, please do not hesitate to contact us.

@)

3 Section 12 of RA 9184.
* Section 17.2, IRR of RA 9184.
3 Section 10, RA 9184 and its IRR.




N aiﬂi‘ig‘g

i philippines
plic of the
RengTY OF MARIKI?%Q i
Ave. Sta. Elena, Marit s
Sh%ilﬁ-x;ﬁo loc. 2157 5461 .

; SRR LR .
BIDS AND AWARDS COMMITT

13 October 2014

ATTY. DENNIS S. SANTIAGO
Office of the Executive Direcior

i d
Goverrment Procurement Policy Boar

Unit 2506, Raffles Corporate Center,

F. Ortigas Jr. Road, Ortigas Center, Pasig City

Dear Dir. Santiage:

The City Government of Marikina invited orospective bidders for the SUPPLY, DELIVERY AND

INSTALLATION OF RAINWATER HARVESTING SYSTEM FOR ALL PUBLIC SCHOOLS AND GOVERNMENT
BUILDINGS IN MARIKINA CITY.

The said project was procured via public bidding as there were available substitutes in the
market precluding the Procuring Entity to resort 1o Direct Confracting. The specifications of the
project referred to a patented design of AMECOS INTELLECTUAL PROPERTIES INC.,

(AMECOS for
brevity) as supplied by the End User ({CEMO).

Considering that there are available substitut

tes in the market, the procuring entity treated the
sald specification as the minimum requirsments or

its equivalent for prospective bidders'
guidance and information.

During the pre-bidding conference, AMECOS INTELLECTUAL PROPERTIES, attended the same and
represented that they own the patented design and

Contracting. Verbally, the Bids and Awards Committee
be subjected to public bidding as there are av
AMECOS to join the public bidding.
requirements and bidders may su

it must be awarded to them via Direct
{BAC] reiterated that the said project will

ailable substitutes in the market and encouraged

Further, the patented design is only the minimum

bmit counter-offers or jis eguivalent.

At the opening of bids, only one bidder,

JSG POLYMAX INDUSTRIES (POL
participated in the bidding process while A

YMAX for brevity)
MEC

OS did not submit its bid. Having been post
quatified by the TWG. and finding the counter offer or the equivalent bid of the single bidder,
POLYMAX, responsive to the needs of the procuring entity, the project was subsequently
awarded to POLYMAX.

AI\/‘ECOS, A NON'B'DDER, begU"l to auestior Hha e oot e e 3
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ihe applicable fees of AMECOS except for the TOR as this only required in Consulting
Seyvices. ‘

Despite that fact, AMECOS insisted to get the TOR equating the same to the BAC
Resolution which we declined to furnish as there was no TOR to speak of and that the
TOR and BAC Resolution is not the same. Instead, BAC advised to submit a written
request for the release of BAC Resolution or check the procuring enﬁ'ry's website where
the relevant BAC Resolution is posted and uploaded.

¢ On September 4, 2014, two letters were received by the BAC. One is requesting for the
release of the specifications of the bid offer of POLYMAX while the other leHer is accusing
the BAC of violation of laws, anomalies in the bidding process and a threat to sue for
legal action for infringement of their intellectual property rights (ANNEXES é o 6-A).

e BAC responded immediately via letter dated 05 August 2014 (ANNEX 6-B} as its final
response to all queries of AMECQOS, citing thereto all applicable provisions of RA 9184
showing that the bidding process was conducted in regular and beyond reproach.

All the foregoing being foid, the BAC respectiully request your good office’s assistance in the
issuance of appropriate opinion on the matter relative to the procedures adopted by the BAC in
the procurement of rainwater harvesting system.

Trusting that this letier would merit your preferential atiention and consideration.

Raspecifully yours,
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SURIECT: STATUS OF PRC 35" T 0.1 UNDER DIRECT CONTRACTIN%
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otice of Award for the ahove Project No.l was scheduled on June 23, 2014 w
.. -~ dance with the seraduie of mdding activities.

vegtor and de%ek){ﬁ »f 1re Reinwater Harvesting System componenis as
the Bi¢ Documents, which are ai covered by 12 Patemts and Registrations,
.\uzz:e of Awi w‘ was expected as scheduled or within the menth of July , 2014,

i delgys canaot be avolded

ju zddivion. with 18,000 iers Modules installed and being used by the Marikina City
Sieosmrment, also under ':“);“:\ Cont*acﬁng ursuant to R.A. 9184, Art. XV, Sec. 50,

=01 relvirg on the Natione! Policy of giving priornity to Filipino mventlons there wall be
reasons for the delay in receving the Purchase Order,

#e Bids and Awards Committee thru Dr. Viliran as Chairman, had received our
ers of line 6, 2014 inchusive of &ﬁSCz ments and letter of June 24, 2014 indicating the

nistlectusl Propertyv Rights, confirmetion of the budget and spemﬁca]ly identifving

_:,,-.fr?( OS INTELLECTUAL PROPERTIES INC (ATPI) as the Exclusive IRHS Technology and

Component Distributor and Lnst:.: ¢ Conirsetor.

Buaed 05 the gbove may we be iaformed formaily on the status of the above Project No. 1.

st asgured that #f delavs are dne 0 o

(v _;;\-?u’l./
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@ﬁ?*;c:mimg for vour understasding and full support for ¥Filipmo [nventors and

‘me requirgments, compliance will not be a problem on
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TATPL TESPORSE 0N ouwr mGuyy on the status of Proioet No s
rsigned Ralnwaier Harvesting Svstem and comporrents which dre all
Patents and Registrations

With dy vewpw:r the staterrent that there are suitable substinutes n the market aybe
contradictary o eavting ?fv isctual Property Rights and Patent provisions. [he
‘ndemg:zm Lajnwaier Harvesting System and Components., as specified in the bidding
Joguments. were given Wnvegtion Patents and Registrations on the principle that there is
IO PIOT Arls existiug md that said inventions & innovations are new, thus protected by
e Patent § aws

>

i g, el mode of procurement bemng followed by all
POVETRINRS! 0 i provision  for Direct Contracting Dur‘; i oto KA
F8E A XV See 50 are also being enforced by all our governmient clients . Marikina
{itv Goverament aeluded 7o win
st The z;miersigm‘d efter ¢ lectore/sepninar and training of sorne of YOUur Dls.mbers
g installed the 600017 '*rn: Module in your Sport Center, on January 11,2011
on the zame picde of Direer ¢ cptracting.

4} by Marikina Cigy Government os a highly exceplional case, the Bids
s Commites tig the Office of the Honorahle e Mavor R De Guyman,
spproved the undersigned Jetter of September 15, 2011, and instalied the
flcigsfj:wz*«\?.i requireraents for two (2} 6,600 liters Module of the under: signed
lanwater Harvesting Sysiem and components at your City hal} and CEMO
Offices on Janvary 28,2 "’!. again under the Direct Contracting provision.
‘“F ei > vour record will show and with a report dated 02 July |, 2014 that the lone
wider »«,'r‘ was not sven oresent duriag the pre-bid conference | submitted a non-
ommplving Md. proving the exceptional status of our Kainpwater Ha esting Systemn.

’A

Tae undersigwed s sulj relyving on the COMMITTEE's sense of Nationalism and
Raztienality and re-consider the unders: gne\. Filipino development o be xsmed the
LOITEER n.m; P uuder the same DIRECT CONTRACTING policy foliowed by the

sana {00y Ooverment,

'
A
:- "41

risgies for some direct siatements and hope for yowr kind undersiending and
rpont for all ‘.-1;gpmn grealve ,ex'elopmem

est wsauved that as 2 Filipizo Inventor. the priority advocacy is 1o heip our country and
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City Government of Mariiaa =N

Republic GSO Hecords Man Divisioa
CITY OF MARITKINA Do;ument Tracking System
— L]
Resolution No. 307 11-0028085
Series of 2011

RESOLUTION DECLARING THE BIDDING FOR THE SUPPLY AND DELIVERY (WITH ﬁ!S-TALLATION) OF
RAINWATER HARVESTING TECHNOLOGY FOR RAINWATEB HARVESTING AT MARIKINA CITY HALL &
' ’ CEMO AREA, AS FAILURE

WHEREAS, the City Government of Marikina advertised the Invitation to Bid for Rainwatef” Harvesting -

Technology on August 11 & 18, 2011 in the City Government of Marikina website, the G-EPS
and a conspicuous places at the premises of the City of Marikina continuously for 7 days;

WHEREAS, at the opening of bids on August 31, 2041 no prospective bidder submitted a bid for:
WCN Item QTY Unit Item Description Unit Cost Total
No. (in figures) Amount
il 2 sets Rainwater Harvesting Technalogy/System
' {(Installation Included)

NOW THEREFORE, BE IT RESQLVED, as it is hereby RESOLVED;/ that the supply and delivery of Rainwater
Harvesting Technology be declared failure for want of prospective E{idder/s and be subjected for re-bidding:

Done this 5" day of September, 2011
4

ATTESTED BY:
EDUARDO C. FRANCISCO _ ' LITO FERRER
Observer-President Observer-Skipper
Mkna. Valley Chamber of Commerce and Industry Civic Action Team-Skipper
~ COA Representative
BIDS AND AWARDS COMMITTEE
ob .
ADRIAN S. SALVADOR JANET S. ©BISPO
City General Services Officer Personnel Officer

B.A.C. Member B.A.C. Member

ZENAIDA M. SA
City| Budget Officer

LIRAN, MD., MPH

TOMAS C. AGUILAR, JR.
City Planning and Development Officer
B.A.C. Member

Engr. ALFONSO P. ESPIRITU
City Engineer ‘ ;
B.A.C. Chairman
Approved by the Mayor on:
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Iiesolution No. 344
Series of 2011

RESOLUTION DECLARING THE RE-BIDDING FOR THE SUPPLY AND DELIVERY (WITH INSTALLATION) OF
RAINWATER HARVESTING TECHNOLOGY FOR RAINWATER HARVESTING AT MARIKINA CITY HALL &
CEMO AREA, AS FAILURE

. BIDS AND AWARDS COMMITTEE

: ( ?] {
TOMAS C. AGUILAR, JR. . JANET S. OBISPO

Planning and Development Officer City Personnel Officer
B.A.C. Member ’

/B.A.C. Member '

ONITO'D. VILIRAN, MD., MPH

TOS

City Market Administrator

B.A.C. Mé Y Vice Chairman, B.A.C.
RICARPO L. CASTRO . Engr. AL

Cidy “Tremcurer | Ci

B.A.C. Member ) B.A.C.

GLORIA C. BUENAVENTURA
End User & City Environmental Officer

Approved by the Mayor on:

L& |

1



WAy OF NEGOTTa TELD PROCUREATEN 7

Done this 26™ day of Septembér 2011

BIDS AND AWARDS COMMITTEE

’

JANET S. OBISPO
City Persannel Officer

"\a/

TOMAS C. AGUILAR
City Planning Officer

Vice Chairman

ENGR. ALFONSO P. ESPIRITU
City Engineer
Chairman

L g

[1 Approved by the Honorable City Mayor on

DEL GUZMAN
Mayor ‘*ﬁ“@”‘“
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AMECOS INTELLECTUAL PROPERTIES INC.

AMECOS Bldg. 2™ Floor , No. 36 Alma Jose Street Tel. No. : (632) 961-3919
Zabarte Road, Caloocan City, PhtlsppmesE—mall Fax No. : (632) 961-3925
amecos2004@yahoo com }Websne . WWW.amecos.org

City Government of Marikina

September 4, 2014 - k GSO Records Manag ementDwsmn
, ‘ \ﬁ@“ﬁ .f Mﬂi DocumentTrackmiI r
HON.DEL K DEGUIMAN l sj\ o U JAAIARIRIRAIN )
Mayor, Marikina City %\& ){ j 14- 026764 _
Shoe Ave., Sta. Elena | ““ \ \QAT i @/
Marikina City T ) \$ ﬁ
I\ 78

SUBJECT : BAC’S PROJECT 1 NOTICE OF AWAlﬂ) A CLEAR VIOLATION OF
LAWS, AN INJUSTICE TO A FILIPINO INVENTOR AND TO THE
CITY OF MARIKINA

Dear Mayor De Gdzman,

The undersigned Filipino Inventor introduced the Innovative Rainwater Hérvesting System
(IRHS) inventions covered by twelve (12) Letters of Patents and Registrations and conducted
free training and seminars to CEMO in 2010.

Being Proprietary Filipino developments, government clients, Marikina City government
included, had directly purchased this technology without bidding under DIRECT

CONTRACTING PROVISIONS of ‘Republic Act No. 9184, specifically Art. XVI, Sec. 50 .

Marikina City government had approved the installation of 6,000 liters IRHS Module in your
Sport Center on January 11, 2011 and two (2) more 6,000 liters IRHS Modules at your Cxty
Hall and CEMO on January 28, 2012, all under the Direct Contracting provisions.

In spite of the clear specification of the technology, under the “Invitation to Bid”

( Attachment “1”) which was even announced during the June 6, 2014, Pre-Bid Conference,
attended by our company and our letter on same date (Attachment “2”) , informing BAC of the
proprietary of our Rainwater Harvesting System, attaching all 12 Invention Patents Certificates
and Registrations issued by the Intellectual Property Office, and our quotation , your BAC with
Chairman Ramonito D. Viliran insisted on the general mode of procurement, disregarding
continuing appeal for compliance to the provisions R.A. 9184.

On June 24, 2014, based on information received , that the BAC upon insistence of Chairman
Viliran, had allowed the participation of a lone bidder, “JSG Polymax™ who did not even attend
the Pre-Bid conference, and with non-complying TOR , reminded again the BAC and its
Chairman Viliran and OIC of the Procurement Division , Mr. Edgardo Pamuti with copy
furnished the Procuring Entity (Please refer to Letter dated Jume 24, 2014 marked as
Attachment “3”), the Direct Contracting provision and the information that we had not appointed

or authorized JSG or any company to carry or bid the Patented IRHS and components under
Project 1

CEMO, the procuring entity, after receipt of our letter of June 24, 2014, sent thru Fax, a letter



Republic of the Philippines
CITY OF MARIKINA

Shoe Ave. Sta. Elena, Marikina City
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BIDS AND AWARDS COMMITTEE

05 September 2014

DEAN ANTONIO F. MATEQ, MD
President
Amecos Intellectual Properties

Dear Sir:

Hereunder is our response to your letter dated September 4, 2014, to wit:

Sec. 17.2. The
specifications _and __other
terms __in___the _Bidding
Documents _shall __reflect
minimum _requirements or
specifications required fo
meet the needs of the
procuring entity in _clear
and unambiquous terms.

The Procuring Entity clearly indicated in the bidding documents the specification in its
minimum and any bidder who will participate may submit an offer not below the
minimum requirements or a counter offer which may be equal or over and above the
minimum requirements which must be at the same time responsive to the needs of the
procuring entity. Otherwise, the bid offer would be non-responsive and non-complying
and shall be declared as disqualified.

The specifications submitted by the end user may seem to refer to a patented system.
But this committee cannot resort directly to direct contracting should there be a
substitute in the supply market. That is why we subjected the same for public bidding
and had indicated in the instruction to bidders that the specifications are the minimum
requirement and prospective bidders may submit a bid or a counter-offer or its equivalent
since the procurement of the same shall be thru public bidding.

However, while Sec. 50 of RA 9184 allows a procuring entity to directly purchase goods
from an exclusive dealer or manufacturer, per GPPB non-policy opinion, this has to be
done with utmost prudence and justifications. Under the law, procuring entities are
mandated to adopt public bidding as the general mode of procurement -and alternative
methods is resorted to only in highly exceptional cases set forth in Sec. 48-54 of RA
9184.

Accordingly, before resorting to said alternative method, the BAC shall first determine
that there is no existing substitute for said product in the market that may be procured at



a) If after advertisement, only one prospective bidder submits an LOI and/or
applies for eligibility check, in accordance with the provisions of this IRR, and
it meets the eligibility requirements or criteria, after which it submits a bid
which is found to be responsive to the bidding requirements;

XXX

Only POLYMAX Industries submitted a bid. And being a single bidder that met the

eligibility requirements and found its bid to be responsive is regular and compliant with
the law.

POLYMAX submitted a counter offer or its equivalent which the TWG had found to be
responsive to the needs of the procuring entity.

Equity, due process and the
fegal procedures were

faithfully observed by the
BAC, '

The BAC endorsed the bid offer of POLYMAX to the end user for their comments and
recommendations.

The end user found the offer of POLYMAX as non-responsive based on apple to apple
comparison of the specifications. POLYMAX's counter offer will not match the
specifications as the same is just the minimum specifications requirement.

But nevertheless, BAC sent a post-disqualification to POLYMAX based on the evaluation
of the end user. POLYMAX on the other hand filed a motion for consideration on the
disqualification within the prescribed period on the contention that they cannot submit an
offer similar to the patented design but a counter offer or its equivalent.

The BAC endorsed both the end user’s evaluation and motion for consideration to the
Technical Working Group for their evaluation and recommendations. The TWG found the
counter offer as responsive and therefore, the BAC granted the motion for consideration
on the basis of the TWG evaluation and recommendation.

Hence, the award of the project to POLYMAX as the single lowest calculated and
responsive bid.

The allegation of
P132 000.00 anomaly_is
a_mere figment of your
imagination.

The BAC cannot consider a quotation improperly submitted.

Had you participated in the public bidding, your bid offer may be considered in the
evaluation of the BAC. But you failed to participate in the bidding.

The purchase price of the project is the bid offer of the responsive bidder not your
quotation as you were not even a bidder during the bidding. (emphasis ours)

Release of bidding
documents is via fletler

request _and payment of




