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25 January 2010

MR. CARLOS S. SALAZAR
Administrator

NATIONAL IRRIGATION ADMINISTRATION
National Government Center

EDSA, Diliman, Quezon City

Re : . Agency-to-Agency Agreements

Pear Sir -

We respond to your letters dated 9 October 2009 and 13 January 2010 secking
confirmation on whether the National Irrigation Administration (N]A) may directly
cngage NIAConsult, Ine. (NIAConsult) under Scction 3.5 (or Agency-to-Agency

Agreement) of the revised Implementing Rules and Regulations (IRR) of Republic
Act No. 9184 (RA 9184).

As per your representation, NIAConsult is a wholly-owned subsidiary of NIA
created under the Corporation Code. It provides technical assistance to NiA only in
rare instances when the required expertise could not be provided by NIA due to the
resignations or carly retirements of its own technical personnel.

Under Section 53.5 of the IRR, government owned and controlied
corporations (GOCCs) formed under the Corporation Code are excluded from the
deliminon of agency, and thus, not qualified to act as servieing agencies in Agency-1o-
Agency Agreements, Based on the opinion' of the Office of the Governmemnt
Corporate Counsel (OGCC), however, GOCCs formed under the Corporation Code
may still enter into Agency-to-Agency agreements with another GOCC provided that
a parent-subsidiary relationship exists between the two. Therefore, as long as the
parent owns directly or indirectly more than half of the voting power of ils subsidiary.
then it may directly engage the services of said subsidiary.

From the foregoing, it is our considered opinion that NIA, may enier into an
Agency-to-Agency Agreement with NIAConsult for the provision of feasibility and
detailed engincering studies. NIA is aiso advised (o comply with the conditions

" OGCC Opinion No. 213, 26 September 2007,

(02) 900-67;4.7171:0 44 0 qppb@gppbgovph . WWw.gpnpb.gov.pfl




outlined in Sections 5 and 6 of the tmplementing

h ¢ Guidelines on Agency-to-Agency
Agreements issued by the GPPB.

We hope to have provided sufficient guidance on the natter. St
additional concerns, please do not hesitate to contact us.

Very (rul cburs /
/ 51

RU YU AINAREZ
Ecceumve Director 111

nould you have

2 GPPR Resolution No. 018-2007. dated 31 May 2007,
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January 13, 2010

ATTY. RUBY U. ALVAREZ

Executive Director

Government Procurement Policy Board-Technical Services Office
Unit 2506 Raffles Corporate Center,

F. Ortigas Jr. Road, Ortigas Center,

Pasig City

SUBJECT: Request for Opinion re Provision of Technical Assistance being rendered by
NIAConsult, Inc. to the National Irrigation Administration

Dear Madam:

May we respectfully follow-up your response to our request for GPPB’s Qpinion dated
October 8, 2009, a copy of which is attached and self-explanatory.

We have several projects in the National Irrigation Administration’s {NIA) pipeline that are
urgently requiring Feasibility Studies and Detailed Engineering Studies and we will again
need the services of NJACONSULT, Inc., for reasons cited in the attached October 8, 2009
letter, to assure their timely completion.

Thus, we direly need said requested GPPB Opinion for our guidance before we continue
engaging the services of NIACONSULT, which we hope will be favorable to serve as our legal

basis in taking advantage of the technical capabilities of our own creation and lone and
wholly-owned subsidiary corporation.

We reiterate of our anticipation for your usual prompt action on this request. Best regards.

Very truly yours,
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October 8, 2009

ATTY. RUBY U. ALVAREZ

Executive Director

Government Procurement Policy Board-Technical Services Office

Unit 2506 Raffles Corporate Center,

F. Ortigas Jr. Road, Ortigas Center, ; LT e
SO [ . : L i

Pasig City ' - L ’L{Mm '”:'_‘_"'f",f"'f(w*ﬁ“"“-g.'

SUBIJECT: Request for Opinion re Provision of Technical Assistance being rendered by
NIAConsult, Inc. to the National irrigation Administration

Dear Madam:

May we respectfully seek the opinion of your good office as to whether or not the Provision
e of Technical Assistance for the Detailed Engineering Study of five {5) Small Reservoir
""X Irrigation Projects (SRIPs) which is covered by a Memorandum of Agreement (MOA)
‘ between the National lrrigation Administration (NIA} and NiAConsult, Incorporated
' (NIAConsult), copy of which is attached as Annex “A,” may be considered as an Agency-to-

A @ Agency Agreement where no public bidding is required.

) As a hackgrounder, NIA is a government-owned and conirolled corporation with original

AG. f charter while NIAConsult is a wholly-owned (100%) subsidiary of the former and was

created pursuant to the provision of the Corporation Code. Thus, a parent-subsidiary

ahéilatlonshlp exists between the two (2) corporations where arrangements such as the
AR regoing MOA were implemented by said GOCCs for various projects.

From time to time, less than ten (10) occurrences since NIACONSULT's creation in 1980, NIA
‘P‘P* turns to its subsidiary NIAConsult for urgent Feasibility and Detailed Engineering Studies

that are supposed to be undertaken in-house by the NIA but which it could not do so since
i we were, many years ago, extremely affected by resignations and early retirements of our
TVt more technically capable personnel who sought better employment elsewhere, more so

now with the implementation of the Rationalization Plan, and that some expertise required
{I-““NLT in the conduct of FS and DE Projects are ne longer available within NiA.

These Studies were/covered by a Memoranda of Agreement (MOA) for Technical Assistance,
literally “Assistance” by a Subsidiary to its Mother Corporafion on a (Direct) Cost Plus (20%)
basis, and approved by the governing Board of Directors of the NIA.

We wish to inform you that no public bidding was conducted with respect to the foregoing
MOA. This is the situation not only for the aforesaid SRIPs Project but likewise for all other



Projects entrusted to NiAConsult by the Ni4 for implerentation, This scenario/arrangement
is fustified in view of the following reasons:

a}

NlAConsult’s engagements in projects of the NIA cannot be categorized as
“Consutting Services Contracts” since these are mere “technical assistonce” where =
subsidiary (such as NiAConsult) is rendering service to its mother corporation (such
as NIA) for a minimal fee. The NIA Projects undertaken or being undertaken by
NIACONSULT (less than 10 NIA Projects in NIACONSULT's 2§ years of existence) are
only those that NIA should undertake in-house but due to its limited technical
capability and manpower resources, NiA could not afford to do so. Hence, NIA has
to tap NIAConsult whose expertise in these areas is recognized not only locally but
internationally as well.

NIAConsult is a creation of and is the sole and wholly-owned subsidiary corporation
of the NiA. As stated above, NIAConsult has a significant track record in providing
expert services to international lending institutions, foreign governments and private
clients. Recognizing this, NIA thus makes use of the same expertise which is being
availed of locally and internationally, and accordingly asked NiAConsult to render
“technical assistance” to it. As 2 mere Technical Assistance, i. e, “assisting”,
“helping” or “aiding” the mother corporation NIA, it is our humble view that this will
not require public bidding.

We also deem the technical assistance arrangements that we are having with
NIACONSULT as “advantageous” to NIA and the government as it is economical and
efficient as shown by the following data:

Project Type NEDA Ceiling |  NIACONSULT’s
(% of Project MOA Amount
Cost) {% of Project
Cost)
Re-Conduct  of
the FS for Jalaur Feasibility 3% 0.12%
River Study

Multipurpose
Project, Stage Il

Updating of the

FS for the Balog- Feasibility 3% 0.05%
Balog Study

Multipurpose

Project

Detailed Detailed

Engineering Engineering 6% 1.552%

Study for 5 SRIPs

Indeed, engaging the services of NIAConsult for activities that should be otherwise
undertaken by NIA in-house as explained is not only economical but is also efficient
and will hasten project implementation. Thus, NIA {(and the government for that




matter) is placed at & greatiy advantaged position because the service is guaranteed
to be efficient at a reasonably low price,

Likewise, we have relied, in utmost good faith, on precedents regarding the
engagement of the services of NIAConsult by NiA without the benefit of competitive
bidding. The Office of the Government Corporate Counsel (0GCC) previously opined
that the “Memorandum of Agreement being between NIA and jrs subsidiary
corporation, the inciusion of strict protective clauses and standard controct
provisions therein may be dispensed with” and “After a Perusal of the proposed
Agreement, we find no legal impediment to the execution of the same.” Far your
reference and consideration, please find appended as Annexes “A” and “B” QGCC’s
CR No. 232, Series of 1997 (july 11, 1997) for the Casecnan Multipurpese Irrigation
and Power Project (CMIPP) and CR No. 032, Series of 1999 (February 17, 1999) for F§
of 20 Small Reservoir Irrigation Frojects (SRiPs).

Relative to the foregoing, it is worth to note the following laws/issuances/policies and
discussion on procurement of government projects:

1.

(o]

Section 53(e) of the Implementing Rules and Regulations {IRR) of Republic Act No.
9184 includes purchases of goods from another Agency of the Government as one of
the modes of Negotiated Procurement.

Resolution No. 13 ~ 2007 of the Government Procurement Policy Board {GPPB)
amended Section 53(e) of the IRR so as to include Infrastructure Projects and
Consulting Services, as well as to include the provision that “For purposes of this
paragraph, the term agency shall exclude GOCCs incorporated under Batas
Pambansa Blg. 168, otherwise known as the Corporation Cade of the Philippines.”

GPPB Resolution 18-2007 approved the Implementing Guidelines on Agency-to-
Agency Arrangements under Section 53(e) of the IRR-A of R.A. 9184, which provides,
among others, that: '

“Servicing Agency shall refer to the Agency which delivers the goods,
undertakes the Infrastructure Projects, or provide the consulting services.”

“However, in accordance with Section 53(e) of the IRR-A of R.A. 9184, as
amended, GOCCs under Batas Pambansa blg. 168 or the Corporation Code of
the Philippines, which are vested with proprietary tunctions to enable them
to compete with the private sector, are excluded from the definition of
Servicing Agency, and thus, not qualified to act as Servicing Agency under the
1% paragraph of Section 53(2) of the IRR-A of R.A, 9184.”

GPPB's Opinion NPM-021-2008, stating, among others, that “Note that the OGCC has
already opined that GOCCs formed under the Corporation Code may enter into
agency-to-agency agreements with another GOCC as long as « parent-subsidiary
relationship exists between the two.”



The above was further explained in 2 onsz-dav GPPE Consultation on the
tmplementing Rules and Regulztions of RA 9184 which was conducted with the
heads of procuring entities (HOPE) and members of the Bids and Awards Committee
(BAC) of Government Dwned and Controlled Cerporations (GOCCs), and heid at the
Crowne Plaza Hotel in Pasig City on January 28, 2009, where & participant queried as
foliows:

“Agency-to-Agency: does not cover corporations created under BP 168; supposing
that the corporation is 100% owned by the procuring entity, will thot 100%-
owned subsidiary undergc the regular competitive bidding when that subsidiary
has been purposely created to undertake projects which could not he done by the
PE, for example, putting up branches by the bank which was required by BSP?”

To which Executive Director Ruby Alvarez of the GPPB-TSO responded that
“Agency-to-agency: the OGCC rendered an opinion on this and said you don’t
have to bid if you are a 100% subsidiary of the procuring agency. But if that
subsidiary wants to service agencies other than the agency that created it, the
subsidiary will have to undergo the bidding process like any other suppliers.”

With the foregoing discussion and provisions of law/issuances/policies cited, may we
respectfully seek the confirmation of your good office if the execution of the MOA
abovementioned effectively satisfies the requirements on Agency-to-Agency Arrangements
as contained in GPPE Resclution No. 18-2007 dated 31 May 2007; and that GPPB Opinion
NPM-021-2008 likewise applies to NIAConsult, Inc. and all other 100% owned SEC-registered
subsidiaries of parent GOCCs.

We anticipate your usual prompt action on this request. Best regards.

Very truly yours,
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CONTRACT REVIEW MNO. 032

Series of 1999

17 Februazy 1999

Wir. ANTONIO A. GALVEZ
President

NIACONSULT, Inc

3/T Irrigation Engineering Center

NIA Compound, Eptfanio Delos Santos Avenue
i

Dilsmen, Quezon City

RF: Memorandum of Agreement for the
Provision of Technical Assistance
o the Small Reservoir Trrigation Project (SRIP)

[9p]
.
-y

With reference to your request for our ceview of the subject Memorandum of
Agreement  (MO£) t© he executed by and between the National Irrigation
Administration (INTA} and NIACONSULT, Tnc., we find the terms and conditions
thereof generally in order as they ate basically the safne 3 those of a previous MOA,
subject of our Confract Review No. 232, Series of 1997, The Agreement bemg
between NIA and its subsidiary corporation, the inclusion of strict protective clauses
and standard contract Provisions therein may be dispensed with.

ITowever, for the better protection of the parties’ interests, as & mattes of form
and for purposes of clatty and. uniformity, hereunder are out comments and

sugEestons:

. under the rule of law
,._LL_- - \/"
: L

Lk e commirted to uphold justice
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2 Frer the names of the sign aross
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duly authorized of the puIpose of
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5. Section 1

0272, 1% hne, mseit “pritten’
R k)

“priot” and “approval”;

after

MNTA,T

insert “and for vald reasons ;

A

“Assignment” st be
annexes; (c) references
“progress staterment/s”

5. Tn secton 2.03, 2" line, the word “elhere”
i irs judgment” and “most likely”

6. In secdon 2.04,

-~

Opntbus  COLTECTIONS

for purposes
capitalize
to the “MOA”
should appropriately be

) KO
3% and 47 lines

e

change

; (bj add the word “hereof” to
should be “this Agreement”

7. In section «

§ In section

05(a), 2™ line, delete “that”;

of uniformity: ces” and

(a) “Servi
Al references o the
ot “hereof”; (d)

47
L

ferred to a5 Cprogress balling/s™;

should be “their”; 3% line, delete

“course” to “axecution’’;

2.06 on Delays, mcorpoiate a provision MPos

amount for delays due t0
add a comma () after “po ssible” and delere “MOAT;

9, T section 2.09, 7 line, add, “be” after “t0”;

10. Section 3.02 should be revised to read as follows:
“T‘he NIA shall designate 1t Represenmﬁve who

empowered and authorized O tale and implement

ing some 1eas onable

the fault of NIAC; same section, sub-paragraph (0), 5% Tine,

will be duly
decisions on

organizational, logistical, francial, administrative and technical

matters essential for the execution of the
shose which  are brought

Reptesentative. TEaxcept as may

fo its  attention by
he agreed ot directed by the NIA

SERVICES, includmg

the NIAC

committed to uphold justice
wnder the rule of law
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Pepresentative, all correspondences and "C‘Fﬁ*‘eflf‘EF o the ™LA

fahﬂ_l bc directed through ih(_ said Representative.

. - N e TUs I o
11 In secton £01{0), 2% lme, “13%07 should be “Giteen percent [15%0)7
subparagraph [c), 17 lne, “use” should be “exert”; and '%ui)pmm:mph (4% line,

“owances” should be “amounts” and in 5% line, “made” shouid be “pmd”

12. Secuon 4.03(a), 27 “line, delete “etc.”;

15. Tni section 4.04(a), as a rule, advance payment is not allowed in Government
contraces; the reason or basis for the advance payment of twenty percent (20%)
should be stated or justified and the same should be incorporates therein:

subparagraph (b, 17 line, “written” should be “set”; in 2% line, insert 171@11_1'11\ ? afie

19
equal”;

. ' - d . 7 o 'Y
14, In section 4.05(a), 2™ sentence, isert “the fiest” after “end of” and delete
number “17; and subpatagraph {5), 2™ line, “originals” should be “ongmal copies”

15. In section 4.06, 2™ line, add “and verified by the NIA” after “INIACY; and
in the last line, add “of Account” after “Statement”,

16. I section 5.02, fill-up the blank;
17. In section 5.03(b), last line, add “t0™ after “referred”;
18. In section 6.02(2), last sentence 18 mcomplete and should be revised;
19. In section 6.03(), 3% Jine, “t0” should be “of”;
20. Section 7.04 should be revised to read as follows:
“Section 7.04 Governing Laws
“This Agreement shall be governed by and construcd i

accordance with the laws of “the Philippines and any dispute
hetween the parties shall be serded by athitration in accordance

.......... committed o uphold justice
wunder the rule of law
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CONTRACT REVIEW MO, 032
Series of 1999

e

with Presidential Decree No. 242
Oydes Mo, 292, othenwise l:_nr;'\vm as the “Admmurranye Code of

2. in conuacion with Lxecunve

190’_"'}7

24 In the Acknowledgment, Q. *de., “representing e T\Tq.ﬁo“tl Irrigaton
Administration” or “NIACONSUL T ‘ne’, as the casc mavbe, afrer the names of the
cimm'mﬁes theteto: and “and that of the entities they respectrvely represent” alter - the

“deed”.

Subject to compliance with the foregoing suggestions and comuments, the

Propo ased Memorandum of 5591%111@111 mzay be given aluc COULse.

Very truly vours,

g RS

Jmsh,____
JUN N, VALERIT™

Government Cotporate Counsel

under the rule of law

committed to uphold justice
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OTINION NO. 213
Series of 2007

20 Gepterrber 2007

MR. CLARITO L. MAGSINO
President & CEO

DBP Cata CENTER, INC

22/F Pacific Star Building

L : S e '
g
Sen. Gil Puyat Avenue ; “);79 DCTZUUQ D?M'}E .

. BT
Makati City , :

Re Legal opinion on the amendinents to Section 33 of the
Implementing Rul:s and Regulations Part A of
Republic Act No. 9134
Gentlemen:

This vefers to your tequest for -gal opinion as regards the Government
Procurement Policy Board (GPPB) Resol :tion No. (3-2007 {" Resolution”), otherwise
known as “ Amending Section 53 {2) of 1 IR-A of R.A, 9184 to include Infrastructure

Projects and Consulting Services”, ti= relevant portion of which is quoted
hereunder:

“g) Procurement cf infrastructure, consuiting services
and goods from another ay ency of the Goverrument, such as the
PS-DBM, which is tasked « ith a ceniralized procurement of

conumitied to uphold jistice
rder die vule of law
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s of 1989, For purposes of this patagraph, the tome sgencs
chall exclude GOCCs incorporated wider Tatas Prabansa i
168, otherwise known as the Corporation Cede ol e
Philippines.

in order to hasten project implementation, agencies
which may not have the proficiency or capability to undertake s
particular procurement, as determined by the head of ths
procuring entity concerned, may request other agepecies o
undertake such procurement for them, or at their option, recrutt
and hire comsultants or procurement agents to assist them

directly and/or train their staff in the management of the
procurement function;”

Your office has expressed the view that said Resolution has a debilituling
impact on Data Center, Inc’s (DC) operations as the sole provider of information
techwmology {IT) services to its parent company, the Development Bank of the
Philippines (DRP). Said Resolution effectively disallows DCI to negotiate with the
bank for services it was originally envisioned to perform, Furtheomore. in the event
DBP decides to open its need for IT services to a public bidding, T>CT shall be
deemned ineligible to bid under Rule XV on Disclosure of Relations of IRR-A of RA

9184 since DCIs Board of Directors and stockholders are also the senior officurs of
the DBP

Your concern is whether the GFPE has the power to make distinctions under
the TRR as to whom the provisions of R A 9184 shall apply since Section 4 of RLA
91841 dnes not make a distinction on the types of government-owned or controlted
corporations (GOCC) covered by said law. )

Section 63, Article XX of R A. 9184 outlines the general funchiors of the GPI'E
as follows:

' Section 4 of B A. 9184 provides:

“Qag,d,  Seope and Apphicstion, ~ This Act shall apply fo the Procuremnent of
tnfrasiracture Projects, Gioods and Clonsulting Services, regardless of wource of faads,
sohather ocal or foreimn, by all brunches and instrumentalitics of governwert, s depurtment,

afficos and sgencies, including government-cwned and sontrolled corporations and focal
govermment units, subject 1o the provisions of Commenwealih Act. NO 128 xx k"

Ccomiitted o upheld wsbice

wnder the ride of e
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fGEC 63, Organization and Functions. - A Covernment
Procurement Policy Board (GFPE) is hereby estabiished fo: (a) protect
national interest in all matters affecting public Procurement, having
due regard to the country’s regional and mterma lional r.ab'r::gaiimlﬁ} (b)
formulate and amend, whenever necessary, the TRR and the
corresponding  standlard  forms for Procurement; {‘.C). angure  that
Procuring Entities regularly conduet Procurement training programs
and prepare & Procurement operations manual for all otfices 'and
agencies of government; and (d) conduct an annual review of the
effectiveness of this Act and recommend any amendments thereto, e
may be necessary.” (emphasis supplied)

By cxpress provision of R. A, 9184, the GPPE has the power 1o malee rules
and regulations to protect national interest fn all matters affecting public
procurement. However, it may make only such rules and regulations as ave within
the Timits of the power granted to it. In addition, such rules and regulations should
be uniform in operation, reasonable, and not unfair or discriminatory.  The
Quprerns Court, in the cese of MM Prometion and Management, Inc. end Kary

International, nc., vs. Court of Appeals,? recognized and upheld the right to classity,
thus -

“ x %« the Constitution does not forbid clagsification for se long as
such classification is based on real and substantial differences having a
reasonable relation to the subject of the particular legislation. 1
classification is germane to the purpose of the law. concerns all
members of the class, and applies equally to present argd future

conditions, the classification doey not viclate the equal protection
guarantee,”

The 1987 Constitution of the Philippines recognizes the difference between a

GOCC with ariginal charters from a GOCC ereated through the general corporation

law (Section 2 (1], Article 1X and Section 16, Artiele XII, 1987 Constitution). The

civil service svstem applies to GOCCs with original charters while the Labor Code

~of the Philippines applies to GOCCs incorporated under the Corporation Code of
the Philippines? The 1987 Constitution further provides that GOCCs may be

i G N, 120005, August 5, 1996, ,
* Secrion 2 {11, Axticla IX, 1987 Ceonstitution in velation with Section &, Labor Code

Ceomnnted to upinld juslice
tidey the rude of leie
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It can be surmised that the rationale of the GPPB in excluding GL.)Q..S
incorporated under the Corporation Code under Section 53 () le the IRR-A is tor
these corporations to bid and compete with the private sector in all government-
procutemani activity, Tt is the declared principle of ff;nvumment to n;xakg‘
procurement competitive by extending equal opportunity ‘.to enable }?:I'l\-"E\.’Ec.-t
contracting parties who are eligible to participate i public bidding.! These GOC_.LS
camnot be given greater rights, powers or privileges than any other carporation
which might be organized under the Corporation Code.

Moreover, the remaining requisites laid down by the Supreme Court in the
above-rmentioned case have been sufficiently met The subject regolution is not
limfted to existing conditions only and that same iy not being made to apply to DCI
alone, but te all entities of the same class. Considering the foregoing premises, the

distinction made by the GPPB as regards GOCCs organized under the Caorporation
Code in Resolution No. 03-2007 is well-founded.

Ju the instant case, the Articles of Incorporation of DCI provides that its
Primary Purpose is “to engage in electronic data processing and related services ”
Its Secondary Purposes are as follows: 1) to help monitor the flow of records and
accounts of the different corporations, firms and entities engage in business in the
Philippines; 2) to encourage the development of information systems to provide
data and information needed for the business of a particular finm, corporation or
entity; 3} 1o provide the mechanism for the effective evaluation of EDP and related
programs for the efficient and economical realization of business objectives: and 4)
to perform such other services related thereto. The Articles of Incorparation of DCI

'j Seetion 16, Article XII, 1987 Constitution,

i&mas, }oaquin, The 1987 Constitution of the Philippines: & Commentary, 1996 Edition, at p. 1040,
Hl i iﬂl' h

T Seetion 4, Corporation Code,

¥ Section 3, R.A, 9184,

e COntted fo aphald fustics
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e PRD and
further shows that there exist a parent-subsidiarg relationship be.t\fre.en- T:. Bl })}I‘
DCL. Tn fact, DCI's Board of Directors and stockholders are senicr officials of DBF.

Under the Implementing Rules and Regulations of the Sezurities Regulations
Code, the term “control” is the power to govern the financial and aperating policies
of an enterprise 50 as to obtain benefits from its activities. Cordrol is prestmed to
exist when the parent owns, directly or indircetly through subsidiaries, mose than
half of the voting power of an enterprise unless, in exceptional circumstances, it can
be clearly demonstrated that such ownership does not constitute control.

Based on the foregoing, since DBP has the power of control over its
subsidiary, i.e., the power to direct or can

se the direction of the management and
policies of its subsidiary either through the ownership of the shares or by existence
of a condract, DBP may negotiate directly with DCT to render 1T services, SecHon 23
of the Corporation Code recognizes as valid a cantract
corporations which have interlocking directors (i.e., one seme ar all of the directors
In one corperation is/are also director/s in another corparation) as long as there is
16 fraud and the contract is fair and reasonable under the circun
we sugpgest that this matter

body on public procurement

betwesn two (2) or more

wtances, However,
be confirmed before the GPPE as the policy-making
as an exception to Resolution No. 032007,

Flease be guided accordingly.

Very truly yours,

ALBERT@ C.AGRA

Government Corporate Counsel

{7 T

connmitied te uphold justic
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Republika ng Pilipinas

»artment of Agricul

Pambansang Pangasiwaan iy
(NATIONAL I RRIGATION ADM.

Lungsod ng Quezon

Office Address: Nationat Government Center
EDSA, Diliman, Quezon Gity, Philippines
Telephone Nos.:  (02) 929-6071 to 78

October 8, 2009

ATTY. RUBY U. ALVAREZ
Executive Director
Government Procurement Policy Board-Technical Services Office
Unit 2506 Raffles Corporate Center,

F. Ortigas Jr. Road, Ortigas Center,

Pasig City
SUBJECT: Request for Opinion re Provision of Technical Assistance being rendered by
NIAConsult, Inc. to the National Irrigation Administration

— Dear Madam:

May we respectfuily seek the opinion of your good office as to whether or not the Provision
of Technical Assistance for the Detailed Engineering Study of five (5) Small Reservoir
Irrigation Projects (SRIPs} which is covered by a Memorandum of Agreement (MOA)
between the National Irrigation Administration (NIA} and NIAConsult, incorporated
(NIAConsult), copy of which is attached as Annex “A,” may be considered as an Agency-to-
Agency Agreement where no public bidding is required.

As a backgrounder, NIA is a government-owned and controlled corporation with original
charter while NiAConsult is a wholly-owned (100%) subsidiary of the former and was
created pursuant to the provision of the Corporation Code. Thus, a parent-subsidiary
relationship exists between the two (2) corporations where arrangements such as the
foregoing MOA were implemented by said GOCCs for various projects.

From time to time, less than ten (10) occurrences since NIACONSULT’s creation in 1980, NIA
turns to its subsidiary NlAConsult for urgent Feasibility and Detailed Engineering Studies
that are supposed to be undertaken in-house by the NIA but which it could not do so since
we were, many years ago, extremely affected by resignations and early retirements of our
more technically capable personnel who sought better employment elsewhere, more so
now with the implementation of the Rationalization Plan, and that some expertise required
in the conduct of FS and DE Projects are no longer available within NIA.

These Studies were/covered by a Memoranda of Agreement (MOA) for Technical Assistance,
literally “Assistance” by a Subsidiary to its Mother Corporation on a (Direct) Cost Plus (20%)
basis, and approved by the governing Board of Directors of the NIA.

We wish to inform you that no public bidding was conducted with respect to the foregoing
MOA. This is the situation not only for the aforésaid SRiPs Project but likewise for all other



Projects entrusted to NIAConsult by the NIA for implementation. This scenaric/arrangement
is justified in view of the following reasons:

a)

b}

NIAConsult’s engagements in projects of the NIA cannot be categorized as

“Consuiting Services Contracts” since these are mere “technical assistance” where a
subsidiary {such as NiAConsult) is rendering service to its mother corporation (such
as NIA) for a mmnmal fee. The NIA Projects undertaken or being undertaken by
NIACONSULT (Iess than 10 NIA Projects in NIACONSULT’s 28 years of existence) are
only those that NIA should undertake in-house but due to its limited technical
capability and manpower resources, NIA could not afford to do so. Hence, NIA has

to tap NIAConsult whose expertise in these areas is recognized not only locally but
internationally as well.

NiAConsult is a creation of and is the sole and wholly-owned subsidiary corporation
of the NIA. As stated above, NIAConsult has a significant track record in providing
expert services to international lending institutions, foreign governments and private
clients. Recognizing this, NIA thus makes use of the same expertise which is being
availed of locally and internationally, and accordingly asked NIAConsult to render
“technical assistance” to it. As a mere Technical Assistance, i. e., “assisting”,
"helping” or “aiding” the mother corporation NIA, it is our humble view that this will
not require public bidding.

We also deem the technical assistance arrangements that we are having with
NIACONSULT as “advantageous” to NIA and the government as it is economical and
efficient as shown by the following data:

Project Type NEDA Ceiling NIACONSULT’s
(% of Project MOA Amount
Cost}) (% of Project
Cost)

Re-Conduct  of
the FS for Jalaur Feasibility 3% 0.12%
River Study
Muitipurpose
Project, Stage
Updating of the
FS for the Balog- Feasibility 3% 0.05%
Balog Study
Multipurpose
Project :
Detailed Detailed
Engineering Engineering 6% 1.552%
Study for 5 SRIPs

Indeed, engaging the services of NIAConsult for activities that should be otherwise
undertaken by NIA in-house as explained is not only economical but is also efficient
and will hasten project implementation. Thus, NIA (and the government for that



d)

matter) is placed at a greatly advantaged position because the service is guaranteed
to be efficient at a reasonably low price.

Likewise, we have relied, in utmost good faith, on precedents regarding the
engagement of the services of NIAConsult by NIA without the benefit of competitive
bidding. The Office of the Government Corporate Counsel (OGCC) previously opined
that the “Memorandum of Agreement being between NIA and its subsidiary
corporation, the inclusion of strict protective clauses and standard contract
provisions therein may be dispensed with” and “After o Perusal of the proposed

Agreement, we find no legal impediment to the execution of the same.” For your

reference and consideration, please find appended as Annexes “A” and “B” OGCC’s
CR No. 232, Series of 1997 (July 11, 1997) for the Casecnan Multipurpose Irrigation
and Power Project (CMIPP) and CR No. 032, Series of 1999 (February 17, 1999) for FS
of 20 Small Reservoir Irrigation Projects (SRIPs).

Relative to the foregoing, it is worth to note the following laws/issuances/policies and
discussion on procurement of government projects:

1

Section 53(e) of the Implementing Rules and Regulations (IRR) of Republic Act No.

- 9184 includes purchases of goods from another Agency of the Government as one of

the modes of Negotiated Procurement.

Resolution No. 13 ~ 2007 of the Government Procurement Policy Board (GPPB)
amended Section 53(e) of the IRR so as to include Infrastructure Projects and
Consulting Services, as well as to include the provision that “For purposes of this
paragraph, the term agency shall exclude GOCCs incorporated under Batas
Pambansa Blg. 168, otherwise known as the Corporation Code of the Philippines.”

GPPB Resolution 18-2007 approved the Implementing Guidelines on Agency-to-

Agency Arrangements under Section 53(e) of the IRR-A of R.A. 9184, which provides,
among others, that:

“Servicing Agency shall refer to the Agency which delivers the goods,
undertakes the Infrastructure Projects, or provide the consulting services.”

“However, in accordance with Section 53(e) of the IRR-A of R.A. 9184, as
amended, GOCCs under Batas Pambansa blg. 168 or the Corporation Code of
the Philippines, which are vested with proprietary functions to enable them
to compete with the private sector, are excluded from the definition of
Servicing Agency, and thus, not qualified to act as Servicing Agency under the
1% paragraph of Section 53(2) of the IRR-A of R.A. 9184.”

GPPB’s Opinion NPM-021-2008, stating, among others, that “Note thor the OGCC has
already opined that GOCCs formed under the Corporation Code may enter into
agency-to-agency agreements with another GOCC as long as a poarent-subsidiary
relationship exists between the two.”



The above was further explained in a one-day GPPB Consultation on the
Implementing Rules and Regulations of RA 9184 which was conducted with the
heads of procuring entities (HOPE) and members of the Bids and Awards Committee
{BAC) of Government Owned and Controlled Corporations (GOCCs), and held at the

Crowne Plaza Hotel in Pasig City on January 28, 2009, where a participant queried as
follows:

“Agency-to-Agency: does not cover corporations created under BP 168; supposing
that the corporation is 100% owned by the procuring entity, will that 100%-
owned subsidiary undergo the reqular competitive bidding when that subsidiary
has been purposely created to undertake projects which could not be done by the
PE, for example, putting up branches by the bank which was required by BSP?”

To which Executive Director Ruby Alvarez of the GPPB-TSO responded that
“Agency-to-agency: the OGCC rendered an opinion on this and said you don’t
have to bid if you are a 100% subsidiary of the procuring agency. But if that
subsidiary wants to service agencies other than the agency that created it, the
subsidiary will have to undergo the bidding process like any other suppliers.”

With the foregoing discussion and provisions of law/issuances/policies cited, may we
respectfully seek the confirmation of your good office if the execution of the MOA
abovementioned effectively satisfies the requirements on Agency-to-Agency Arrangements
as contained in GPPB Resolution No. 18-2007 dated 31 May 2007; and that GPPB Opinion
NPM-021-2008 iikewise applies to NIAConsult, Inc. and all other 100% owned SEC-registered
subsidiaries of parent GOCCs.

We anticipate your usual prompt action on this request. Best regards.

Very truly yours,
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- Anpex “RB”

REFUBLIC OF THE PHILIPPINES
CEPARTMENT OF JUSTICE

CFFICE OF THE GOVERNMENT CORPORATE 2OUNSEL
SUGAR Rt%t&%%hﬂﬁ"ﬁﬁlSTMHON
Morth Avenue, Dilltnan

Ruezon City
CONTRACT REVIEW NO. 032
Sertes of 1999
. _ 17 February 1999 P
/?ﬂ :,, : R NI
Mr. ANTONIO A. GALVEZ
President

NTACONSULT, Inc.

3/1 lrnigation Engineering Center

NIA Compound, Epifanio Delos Santos Avenue
Diliman, Quezon City

RE:  Memorandum of Agreement for the
Prowision of Technical Assistance
to the Small Reservorr lrtgation Project (SRIP)

oy

11

With reference to your request for our review of the subject Memorandum of
Agreement (MOA) to be exccuted by and berween the Nanonal Irrigaton
— Administration (NTA) and NIACONSULT, Inc, we find the terms and condittons
thereof generally in order as they are basically the same as those of a previous MOA,
subject of our Contract Review No. 232, Series of 1997 'The Agreement being
between NIA and its subsidiary corporation, the mclusion of strict protective clauses
and standard contract provisions thercin may be dispensed with.

1 lowever, for the better protection of the parties” interests, as a matter of form
and for purposes of clanty and uniformity, hereunder are our comments and
SUEZESHONS:

Ar e committed to uphold justice
under the rule of law



CONTRACT REVIEW NO. 032
Series of 1999

b2

L. In the recttal of the parties, add “who is duly authotized of the purpose of
this Agreement’” after the names of the signatories thereto;

In the first “WHEREAS” clause, 1% line, change “to provide” to “in
providing”;

3. Sectton 1.02(a), 17 line, msert “written” between “prior’” and “approval”;
after “NIA,” msert “and for valid reasons™;

4. Omnibus cortections for purposes of untformity: (a) “Services” and
“Assignment” must be capitalized; (b) add the word “hereof” to all references to the
annexes; (c) references to the “MOA” should be “this Agreement” ot “hercof”; (d)
“progress statement/s” should appropriately be teferred to as “progress billing/s”;

5. In section 2.03, 2™ line, the word “there” should be “their”; 3" line, delete
“m 1ts judgment” and “most likely”;

6. In section 2.04, 3 and 4™ lincs, change “course” to “execution’;
7. In section 2.05(a), 2 line, delete “that”;

3. In section 2.06 on Dchys 111(:01]_')01 ate a mnvm( rn L.npmm rsome teasonable
b
amount for delays due to the fault of NTAC; same section, sub-paragrap h (b), 5" hne,
add a comma () after “possible” and delete “MOAN”;

9, Tn section 2.09, 7% line, add, “be” after “t0”;
10, Section 3.02 should be revised to read as follows:

“The NTA shall designate its Representaitve who will be duly
cmpowered and authorized to take and mmplement dectsions on
<‘)fganimﬁonfd logistical, financial, adminstrative and techmcal

matters essential for the execution of the SERVICEN, mcluding
'those which are brought to its attention by the NIAC
Representative. Hxcept as may be agreed or directed ny the NIA

.......... committed to uphoid justice
sinder the rule of law
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CONTRACT REVIEW NO. 032
Series of 1999

)

Representative, all correspondences and references 0 rhe NIA
shall be directed through the said Representative.”

I, In section 4.01(a), 2™ line, “15%” should be “ffteen percent (15%0)7,

2

subparagraph (c), 17 line, “use” should be “exert”; and subparagraph (d), 4" linc,
“allowances” should be “amounts” and m 5" line, “made” should be “pard”;

1

12. Section 4.03(a), 2™ line, delete “etc.”;

13. In section 4.04(2), as a rule, advance payment is not allowed in Government
contracts; the reason or basis for the advance payment of twenty percent (20°%)
should be stated or justified and the same should be incorporated therein;
subparagraph (b), 17 line, “written” should be “set”; in 2 line, insert “monthly” after
“equal”;

14, In section 4.05(a), 2* sentence, insert “the first” after “end of” and delete
N 3 oqe . .o . .o .
number 17, and subparagraph (b}, 2* line, “otiginals” should be “original copies”;

4 2

15. In section 4.06, 2" line, add “and verified by the NIA” after “NTAC”; and
i the last hine, add “of Account” after “Statement’”;

16. In section 5.02, ﬁll—ﬁp the blank;
17. In section 5.03(b), tast line, add “to” after “referred”;
18. Tn sectton 6.02(a), last sentence 13 incoﬁmletc and should e revised;
19. In section 6.03(), 3™ line, “to” should be “of”;
20, Section 7.04 should be revised to read as follows:

“Section 7.04 Governing Laws

“This  Agreement shall be governed by and construed m

accordance with the laws of the Philippmes and any dispute
between the pnmﬁe-s shall be settled by arhitratton i accordance

.......... committed to uphold justice

under the rule of law
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CONTRACT REVIEW NO, 032
Series of 1999
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with Presidential Decree No. 242, 1in conjunction with Exccutive

Order No. 292, otherwise known as the ‘Administrative Code of

19877

21 In the Acknowledgment, (a) add, “representing the National [rugation
Administration” or “NIACONSULT, Inc.”, as the case maybe, after the names of the
signatories thereto; and “and that of the entities they respectively represent” after the
word “deed”.

Subject to compliance with the foregoing suggesdons and comments, the
proposcd Memorandum of Agreement may be given due course.

Very truly yours,

—_

JUN N. VALERTO™

Government Corporate Counsel

.......... committed to uphold justice
under the rule of law
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ngb ~ TECHNICAL SUPPORT OFFICE

Unit 2506 Raffles Corporate Center,
F. Ortigas Jr. Avenue, Ortigas Center,
Pasig City, Philippines 1605

Government Procurement Paiicy Board

|NPM No. 21-2008]
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16 September¢ 2008

MR. CLARITO L. MAGSINO
President and CEO

DBP DATA CENTER, INC.

22/F Pacific Star Building

Sen. Gil J. Puyat Avenue
Makati City

Re Definition of Agency under GPPB Resolution No. 03-2007

Dear Mr. Magsino:

We refer to the following:

(a) Letters dated 21 August 2008, 4 February 2008, and 27 November 2007
addressed to Sec. Rolando G. Andaya, Jr., as Chairman of the
Government Procurement Policy Board (GPPB); and

(b)  Letter dated 16 November 2007 addressed to the Technical Support
Office of the GPPB.

In sum, DBP Data Center, Inc. (DCI) questions the validity of GPPB Resolution
No. 03-2007, which excludes government owned and/or controlled corporations
(GOCCs) from the definition of “agency”, for the following reasons:

(a) The legal maxim that “where the law does not distinguish, neither
should we distinguish” applies to this case;

(b} The distinction between GOCCs incorporated under the Corporation
Code and those created by virtue of a special law is not germane to the
purpose or rationale of Republic Act (R.A.) No. 9184; and

(c) As applied in transactions between DCI and its parent company, the
Development Bank of the Philippines (DBP), such amendment has the
absurd effect of (i) defeating the performance by DCI of its primary
mandate to service the information technology requirements of DBP;
and (ii) forcing DCI to deal with DBP and other government agencies
only through competitive bidding even if no financial prejudice would
be incurred by them in its transactions with DCI.

(02) 900-6741 to 44 + www.gppb.gov.ph ¢ gppb@gppb.gov.ph



Consequently, DCI requests for the deletion of the distinction between GOCCs
incorporated under the Corporation Code and those created by special law under GPPB
Resolution No. 03-2007, or in the alternative, that said resolution be suspended pending
further study. It further warns of its resolve to dissolve its Bids and Awards Committee
since said distinction, if not deleted, bas the alleged effect of removing GOCCs
incorporated under the Corporation Code from the coverage of R.A. No. 9184.

Please be advised that your concerns were raised to the Inter-Agency Technical
Working Group (IATWG) of the GPPB for resolution. After deliberations, and bearing
in mind the policy rationale behind GPPB Resolution No. 03-2007 and the opinion of
the Office of the Government Corporate Counsel (OGCC) dated 26 September 2007,
we regret to inform you that the IATWG is of the considered view that the foregoing
reasons cited are not sufficient to warrant the amendment of the definition of “agency”
under GPPB Resolution No. 03-2007.

With respect to your first and second contentions, the IATWG takes note of the
legal opinion of the OGCC that the GPPB, by express provision of R.A. No. 91 84, has
the quasi-legislative power to formulate and amend the implementing rules and
regulations of R.A. No. 9184. Such power includes the right to classify as long as the
distinction is germane to the purpose of the law, concerns all members of the class, and
applies equally to present and future conditions.

Consequently, applying said conditions to this particular case, the OGCC ruled
- that the distinction between GOCCs formed under the Corporation Code and those with
special charters is grounded on the 1987 Constitution and is germane to the declared
principle of competitiveness in government procurement under R.A. No. 9184,

The 1987 Constitution of the Philippines recognizes the difference between a
GOCC with original charter from a GOCC created through the general

corporation law (Section 2 [1], Article IX and Section 16, Article XII, 1987
Constitution). . .

It can be surmised that the rationale of the GPBB in excluding GOCCs
incorporated under the Corporation Code under Section 53 (e) of the IRR-A is
for these corporations to bid and compete with the private sector in all
government procurement activity. It is the declared principle of Government
to make contracting parties who are eligible to participate in public bidding.
These GOCCs cannot be given greater rights, powers or privileges than any
other corporation which might be organized under the Corporation Code.

Moreover the remaining queries laid down by the Supreme Court in the above-
mentioned case have been sufficiently met. The subject resolution is not
limited to existing conditions only and that same is not being made to apply to
DCI alone, but to all entities of the same class. Considering the foregoing
premises, the distinction made by the GPPB as regards GOCCs organized

Y OGCC Opinion No. 213, s. 2007, addressed to Mr. Clarito L. Magsino, as President and CEQ of DBP

Data Center, Inc.



under the Corporation Code in Resolution No. 03-2007 is well-founded.
[Emphasis supplied)

Anent your last contention, the IATWG likewise notes that the OGCC has
already opined that GOCCs formed under the Corporation Code may enter into agency-
to-agency agreements with another GOCC as long as a parent-subsidiary relationship
exists between the two. Thus, contrary to the allegations of DCI, GPPB Resolution No.
03-2007 does not render nugatory the primary mandate of DC1, which is to service the
information technology requirements of DBP, its parent company.

In ending, it bears stressing that the general mode for government procurement
under R.A. No. 9184 is public bidding. Thus, there is no need to Justify why GOCCs
formed under the Corporation Code are required to bid and compete with the private
sector in their dealings with government. Rather, it is for DCI to explain why GOCCs
formed under the Corporation Code should be exempt from the requirement of public
bidding, and thus, preferred from all other bidders in government transactions.

Very truly yours,

RUBY U. ALVAREZ

Executive Divector ITT



