GOVERNMENT PROCUREMENT POLICY BOARD

RESOLUTION NO. 003-2005

APPROVING AND ADOPTING THE CHANGES IN THE
PHILIPPINE BIDDING DOCUMENTS FOR PROCUREMENT OF
GOODS, CIVIL WORKS AND CONSULTING SERVICES

WHEREAS, the Government Procurement Policy Board (GPPB), through GPPB
Resolution No. 010-2004, approved and issued the first draft of the Philippine Bidding
Documents (PBDs) for Goods, Civil Works and Consulting Services, as harmonized with
the Asian Development Bank (ADB), Japan Bank for International Cooperation (JBIC),
and World Bank procurement rules, during its 6™ meeting held on August 20, 2004;

WHEREAS, in line with the continuing efforts of the Government of the
Philippines (GOP) and development partners to harmonize procurement guidelines,
World Bank submitted its proposal to adopt the provisions set for GOP funded projects
embodied in Republic Act. No. 9184 (R.A. 9184) and its Implementing Rules and
Regulations Part A (IRR-A) to be applied to World Bank funded projects and to reflect
these changes in the PBDs Edition II;

WHEREAS, the Inter-Agency Technical Working Group (IATWG) of the GPPB,
tasked to evaluate and continuously enhance the PBDs, reviewed the abovementioned
proposed changes in its 1% TWG meeting on January 20, 2005, and recommends that
these proposals, including its own submission, be presented to the GPPB for approval,

WHEREAS, these proposed changes were presented and submitted to the Members
of the Board for approval during the 1% meeting of the GPPB for the year 2005, held on
January 24, 2005 at Unit 2506 Raffles Corporate Center, Emerald Avenue, Ortigas
Center, Pasig City;

WHEREAS, during the said GPPB meeting, the Members of the Board discussed,
considered and duly approved the changes in the PBDs, attached hereto as Annex “A” to
be incorporated in Edition 11 of the documents.

Now, THEREFORE, for and in consideration of the foregoing, WE, the Members
of the GOVERNMENT PROCUREMENT PoOLICY BOARD, by virtue of the powers vested in
US by law, hereby RESOLVE to approve and adopt the changes in the PHILIPPINE

BIDDING DOCUMENTS for PROCUREMENT OF GOODS, CIVIL WORKS AND
CONSULTING SERVICES, attached hereto as Annex “A”.

This resolution shall take effect immediately.

APPROVED this 24" day of January, 2005 at Pasig City, Philippines
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MATRIX OF CHANGES IN THE PHILIPPINE BIDDING DOCUMENTS (PBDs)
(As of January 20, 2005)

I. GOODS

CLAUSE

OLD PROVISION

NEW PROVISION

First paragraph
of Invitation to
Apply for
Eligibility and to
Bid

If the Funding Source is ADB, JBIC or WB, state
the following (If the Funding Source is wholly
GOP, delete this provision):

This invitation to Bid follows the general
procurement notice for this project that appeared in
Development Business, issue no. [insert number] of
[insert date]

Deleted

BDS 12.1

Eligibility Check
Select one, delete the other:

The Funding Source is the GOP; there will be an
eligibility check prior to Bid opening.

Or

The Funding Source is The World Bank; there will
be a limited eligibility check undertaken on
documents contained in the Technical Proposal.
The documents listed in Clause 12.2 are to be
included in a Bidder’s Technical Proposal.
Technical Proposals that omit the following
documents will be rejected at Bid opening and the
opened technical proposal along with the
unopened Price Proposal will be returned to the
Bidders representative at Bid opening

a) Evidence of financial, technical and
production capability 12.2 (vi)

b) Audited Financial Statements (ITB 12.2
(vii)

c) NFCC or Credit Line, Certificate or cash
deposit certificate; (ITB 13.1 (viii))

d) Bid Security; (ITB 13.1 (i)

e) Authority of the Signatory; (ITB 13.1
(ii))

Or

The Funding Source is The Japan Bank for
International Cooperation; there will not be an
eligibility check prior to Bid opening. The
documents listed in ITB Clause 12.2 are to be
included in a Bidder’s Technical Proposal.

Or

The Funding Source is The Asian Development
Bank; there will not be an eligibility check prior to
Bid opening. The documents listed in 1TB Clause
12.2 are to be included in a Bidder’s Technical

Eligibility Check

Select one, delete the other:

The Funding Source is the GOP; there will be an
eligibility check which shall be immediately
followed by Bid Opening.

Or

If the Funding Source is ADB, JBIC, and WB,
there is no eligibility check.
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Proposal

BDS 13.1 Documents Comprising the Bid Documents Comprising the Bid
If the Funding Source is GOP, delete all reference | If the Funding Source is GOP, delete all
to this clause from the BDS. If the Funding Source | reference to this clause from the BDS.
is not the GOP state the following:
If the Funding Source is ADB or JBIC, state the
“All documents described in ITB Clause 12 shall | following:
be included in the Technical Proposal”.
All documents described in ITB Clause 12 shall
be included in the Technical Proposal.
If the Funding Source is the WB, state the
following:
During Bid opening Technical Proposals that
lack any of the following documents shall be
rejected and returned to the Bidder together with
its unopened Price Proposal:
a) Evidence of financial, technical and
production capability
b) Audited Financial Statements;
c) NFCC or Credit Line Certificate or
Cash Deposit Certificate;
d) Bid Security; and
e) Authority of the Signatory.
BDS 27.7 No corresponding BDS 27.7 Opening and Preliminary Examination of

Bids

If the Funding Source is ADB, JBIC, or WB,
Clause 27.7 of the ITB shall read as follows:

27.7. Immediately after determining compliance
with the requirements in the first envelope, the
PROCURING ENTITY’s BAC shall forthwith
open the second bid envelope (Financial
Proposals) and modifications, if any, of each
remaining eligible bidder whose first bid
envelope was rated “passed” and announce the
total Bid price inclusive of any discounts that
may be offered and modifications made. The
second envelope of each complying bidder shall
be opened within the same day. In case one or
more of the requirements in the second envelope
of a particular bid is missing, incomplete or
patently insufficient, the BAC shall rate the bid
concerned as “failed.” Only bids that are
determined to contain all the bid requirements
for both components shall be rated “passed” and
shall immediately be considered for evaluation
and comparison.

ITB 33.6 deleted
became ITB 33.3

The PROCURING ENTITY’s evaluation of a Bid
will exclude and not take into account the
following:

Bids shall be evaluated on an equal footing to
ensure fair competition. For this purpose, all
bidders shall be required to include in their bids
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(@) in the case of GOODS manufactured in the
PROCURING ENTITY’s country or
GOODS of foreign origin already located in
the PROCURING ENTITY’s country, sales
and other similar taxes, which will be payable
on the GOODS if a contract is awarded to the
Bidder, unless the BDS indicates that the
Funding Source is the GOP in which case
taxes and duties payable will be included in
the evaluation;

(b) in the case of GOODS of foreign origin
offered from abroad, customs duties and
other similar import taxes which will be
payable on the GOODS if the contract is
awarded to the Bidder unless the BDS
indicates that the Funding Source is the GOP
in which case taxes and duties payable will
be included in the evaluation.

the cost of all taxes, such as, but not limited to,
value added tax (VAT), income tax, local taxes,
and other fiscal levies and duties which shall be
itemized in the bid form and reflected in the
detailed estimates. Such bids, including said
taxes, shall be the basis for bid evaluation and
comparison.

ITB 37.1
PROCURING ENTITY’s Right to Prohibition Against Variation of Bid
Vary Quantities at Time of Award Quantities at Time of Award
The PROCURING ENTITY reserves the right at | At the time of contract award, the PROCURING
the time of contract award to increase or decrease, | ENTITY shall not increase or decrease the
by the percentage indicated in the BDS, the | quantity of goods originally specified in the
quantity of GOODS and services originally | Schedule of Requirements.
specified in the Schedule of Requirements without
any change in unit price or other terms and
conditions.

BDS 37.1 PROCURING ENTITY’s Right to Vary BDS 37.1 deleted.

Quantities at Time of Award

Retain one of the following, deleting the rest.

The Funding Source is the GOP, the
PROCURING ENTITY’s right to vary quantities
at time of award is nil.

Or

The Funding Source is the World Bank, the
PROCURING ENTITY’s right to vary quantities
at time of award is fifteen percent (15%)

Or

The Funding Source is the Asian Development
Bank, the PROCURING ENTITY’s right to vary
quantities at time of award is fifteen percent (15%)

Or

The Funding Source is the Japan Bank for
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International Cooperation, the PROCURING
ENTITY’s right to vary quantities at time of award
is nil.

SCC 12

Payment (GCC Clause 19)

GCC 19
For GOODS supplied from within the Philippines
or by domestic Suppliers:

The method and conditions of payment to be
made to the Supplier through the Government’s
current disbursement procedure within sixty (60)
days of submission of documents under this
Contract shall be as follows:

If the Funding Source is GOP delete item (i) from
payments for domestic and foreign Suppliers and
increase the payment due under (ii) to eighty
percent (80%).

If the Funding Source is ADB, JBIC & WB,
retain the provisions.

Third paragraph deleted.

SCC 6 (GCC 11)

Settlement of disputes

GCC114

In the case of a dispute between the
PROCURING ENTITY and the Supplier, the
dispute shall be referred to adjudication or
arbitration in accordance with Republic Act 876
(“R.A.  876”), otherwise known as the
“Arbitration Law of the Philippines.”

Note: if the Funding is ADB delete the above
paragraph and insert the following:

All disputes arising in connection with the present
Contract shall be finally settled under the Rules of
Conciliation and Arbitration of the International
Chamber of Commerce by one or more arbitrators
appointed in accordance with said Rules.

Settlement of disputes

GCC114

In the case of a dispute between the
PROCURING ENTITY and the Supplier, the
dispute shall be resolved in accordance with
Republic Act 9285 (“R.A. 9285”), otherwise
known as the “Alternative Dispute Resolution
Act of 2004.”

Note: if the Funding is ADB delete the above
paragraph and insert the following:

All disputes arising in connection with the
present Contract shall be finally settled under
the Rules of Conciliation and Arbitration of the
International Chamber of Commerce by one or
more arbitrators appointed in accordance with
said Rules.

GCC 27

Transportation

27.1. Where the Supplier is required under
Contract to deliver the GOODS CIF, CIP
or DDP, transport of the GOODS to the
port of destination or such other named
place of destination in the Philippines, as
shall be specified in the Contract, shall be
arranged and paid for by the Supplier, and
the cost thereof shall be included in the
Contract Price.

Transportation

27.1 Where the Supplier is required under
Contract to deliver the GOODS CIF, CIP
or DDP, transport of the GOODS to the
port of destination or such other named
place of destination in the Philippines, as
shall be specified in the Contract, shall be
arranged and paid for by the Supplier, and
the cost thereof shall be included in the
Contract Price.
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27.2. Where the Supplier is required under the
Contract to transport the GOODS to a
specified place of destination within the
Philippines, defined as the Project Site,
transport to such place of destination in the
Philippines, including insurance and
storage, as shall be specified in the
Contract, shall be arranged by the Supplier,
and related costs shall be included in the
Contract Price.

27.3. Where the Supplier is required under
Contract to deliver the GOODS CIF, CIP
or DDP, no restriction shall be placed on
the choice of carrier unless specified in the
SCC.

27.2 Where the Supplier is required under the
Contract to transport the GOODS to a
specified place of destination within the
Philippines, defined as the Project Site,
transport to such place of destination in the
Philippines, including insurance and
storage, as shall be specified in the
Contract, shall be arranged by the Supplier,
and related costs shall be included in the
Contract Price.

27.3 Where the Supplier is required under
Contract to deliver the GOODS CIF, CIP
or DDP, GOODS are to be transported on
carriers of Philippine registry. In the event
that no carrier of Philippine registry is
available, GOODS may be shipped by a
carrier which is not of Philippine registry
provided that the Supplier obtains and
presents to the PROCURING ENTITY
certification to this effect from the nearest
Philippine consulate to the port of dispatch.
In the event that carriers of Philippine
registry are available but their schedule
delays the Supplier in its performance of
the Contract the period from when the
GOODS were first ready for shipment and
the actual date of shipment the period of
delay will be considered force majeure in
accordance with GCC Clause 38.

27.4 The PROCURING ENTITY accepts no
liability for the damage of GOODS during
transit other than those prescribed by
INCOTERMS for DDP Deliveries. In the
case of GOODS supplied from within the
Philippines or supplied by domestic
Suppliers risk and title will not be deemed
to have passed to the PROCURING
ENTITY until their receipt and final
acceptance at the final destination.

SCC 15

SCC 15. Transportation (GCC Clause 27.3)

GCC27.3

If the Funding Source is GOP insert the
following:

GOODS are to be transported on carriers of
Philippine registry. In the event that no carrier of
Philippine registry is available, GOODS may be
shipped by a carrier which is not of Philippine
registry provided that the Supplier obtains and

Corresponding SCC clause (SCC 15) deleted

GPPB Resolution No. 003-2005, Annex “A”

Page 5 of 37




presents to the PROCURING ENTITY
certification to this effect from the nearest
Philippine consulate to the port of dispatch. In the
event that carriers of Philippine registry are
available but their schedule delays the Supplier in
its performance of the Contract the period from
when the GOODS were first ready for shipment
and the actual date of shipment the period of
delay will be considered force majeure in
accordance with GCC Clause 36.

If the Funding Source is not the GOP state:

There is no restriction placed on the choice of
carrier.

Retain this clause for all funding agencies

The PROCURING ENTITY accepts no liability
for the damage of GOODS during transit other
than those prescribed by INCOTERMS for DDP
Deliveries. In the case of GOODS supplied from
within the Philippines or supplied by domestic
Suppliers risk and title will not be deemed to have
passed to the PROCURING ENTITY until their
receipt and final acceptance at the final
destination.

GCC 32

Termination for Default

32.1.The PROCURING ENTITY, without
prejudice to any other remedy for breach of
Contract, by written notice of default sent to
the Supplier, may terminate this Contract in
whole or in part:

i if the Supplier fails to deliver any or all
of the GOODS within the period(s)
specified in the Contract, or within any
extension thereof granted by the
PROCURING ENTITY pursuant to
GCC Clause 5;

ii. if the Supplier fails to perform any other
obligation(s) under the Contract; or

iii. if the Supplier, in the judgment of the
PROCURING ENTITY, has engaged in
corrupt or fraudulent practices in
competing for or in executing the
Contract.

32.2. For the purpose of this clause:

Termination for Default

32.1 Unless specified in the SCC, the Procuring
Entity shall terminate a contract for default
when any of the following conditions
attends its implementation:

(i) Outside of force majeure, the Supplier
fails to deliver or perform any or all of
the GOODS within the period(s)
specified in the contract, or within any
extension thereof granted by the
PROCURING ENTITY pursuant to a
request made by the Supplier prior to
the delay, and such failure amounts to
at least ten percent (10%) of the
contact price;

(i) As a result of force majeure, the
Supplier is unable to deliver or
perform any or all of the GOODS,
amounting to at least ten percent
(10%) of the contract price, for a
period of not less than sixty (60)
calendar days after receipt of the
notice from the PROCURING
ENTITY stating that the circumstance
of force majeure is deemed to have
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32.3

32.4.

(@) “corrupt practice” means the offering,
giving, receiving, or soliciting of any
thing of value to influence the action of a
public official in the procurement
process or in contract execution;
entering, on behalf of the Government,
into any contract or transaction
manifestly and grossly disadvantageous
to the same, whether or not the public
officer profited or will profit thereby.

(b) “fraudulent  practice” means a

misrepresentation of facts in order to

influence a procurement process or the
execution of a contract to the detriment
of the Borrower, and includes collusive
practice among Bidders (prior to or after

Bid submission) designed to establish

Bid prices at artificial non-competitive

levels and to deprive the Borrower of the

benefits of free and open competition.

(c) “collusive practices” means a scheme or

arrangement between two or more

Bidders, with or without the knowledge

of the PROCURING ENTITY, designed

to establish Bid prices at artificial, non-
competitive levels;

(d) “coercive practices” means harming or

threatening to harm, directly or

indirectly, persons, or their property to

influence their participation in a

procurement process, or affect the

execution of a contract.

. In the event the PROCURING ENTITY
terminates the Contract in whole or in part,
pursuant to GCC Clause 0, the
PROCURING ENTITY may procure, upon
such terms and in such manner as it deems
appropriate, GOODS or Services similar to
those undelivered, and the Supplier shall
be liable to the PROCURING ENTITY for
any excess costs for such similar GOODS
or Services. However, the Supplier shall
continue performance of the Contract to
the extent not terminated.

In case the delay in the delivery of the
GOODS exceeds a time duration
equivalent to ten percent (10%) of the
specified contract time plus any time
extension duly granted to the Supplier, the

ceased; or

(iii)The Supplier fails to perform any
other obligation under the Contract.

32.2. For the purpose of this clause:

(@) “corrupt practice” means the offering,
giving, receiving, or soliciting of any
thing of value to influence the action
of a public official in the procurement
process or in contract execution;
entering, on behalf of the Government,
into any contract or transaction
manifestly and grossly
disadvantageous to the same, whether
or not the public officer profited or
will profit thereby.

(b) “fraudulent practice” means a
misrepresentation of facts in order to
influence a procurement process or the
execution of a contract to the
detriment of the Borrower, and
includes collusive practice among
Bidders (prior to or after Bid
submission) designed to establish Bid
prices at artificial non-competitive
levels and to deprive the Borrower of
the benefits of free and open
competition.

(c¢) “collusive practices” means a scheme
or arrangement between two or more
Bidders, with or without the
knowledge of the PROCURING
ENTITY, designed to establish Bid
prices at artificial, non-competitive
levels;

(d) “coercive practices” means harming or
threatening to harm, directly or
indirectly, persons, or their property to
influence their participation in a
procurement process, or affect the
execution of a contract.

32.3 In the event the PROCURING ENTITY
terminates the Contract in whole or in
part, pursuant to GCC Clause 0, the
PROCURING ENTITY may procure,
upon such terms and in such manner as it
deems appropriate, GOODS or Services

similar to those undelivered, and the
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